COMPARATIVE CONSUMER INSOLVENCY REGIMES
—A CANADIAN PERSPECTIVE

All modern legal systems with advanced economies must address the question
of how to respond to the needs of insolvent consumers whose burden of debt
greatly exceeds their capacity to repay within a reasonable time frame. This
study surveys comparatively the insolvency regimes currently in place or likely
to be adopted in the foreseeable future in Canada, the United States, Australia,
England and Wales, Scotland, Scandinavia and a representative group of
Western countries on the continent of Europe.

Modern legal systems have two basic alternatives in providing relief for over-
committed consumers. The first, which involves restricting the enforcement of
individual creditor remedies, is a method with which this study is not concerned.
Where the consumer is seriously insolvent and owes money to many creditors,
a different approach is required—a collective solution to debtor’s problems—
and this, the solution provided by modern insolvency systems, is the focus of this
study.
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Preface

When historians come to write the social, economic and legal history of Western
societies in the last quarter of the 20th century, they will surely be struck by the
rapid increase in the number of overcommitted consumer debtors and by the
equally rapid growth in the outstanding volume of consumer credit.
Overcommitted debtors create many problems, legal and non-legal, but the
single most pressing question is how to provide relief from the burden of debt.
This comparative study examines the consumer insolvency regimes of Canada,
the United States, Australia, England and Wales, Scotland, and, collectively,
Western European continental countries to see how they have responded to the
new challenges either by revising existing insolvency laws or by developing
alternatives to traditional bankruptcy solutions.

This book is a revised and updated version of a report prepared by me for
Industry Canada in 2000 in preparation for the third round of amendments to
Canada’s bankruptcy and insolvency legislation.! My hope is that the study may
also be of interest to a wider readership given the commonality of the
problems and the lessons national regimes can learn from each other in devising
appropriate solutions, statutory and otherwise.

A study of the legal rules is only a small part of a rich and complex tapestry
in which social, economic, legal and political factors are all immensely impor-
tant for an understanding of contemporary insolvency cultures. It would be
presumptuous, however, for me to claim that I have captured all the nuances
and subleties distinguishing the different consumer insolvency regimes. That
would have required a book several times as long and lengthy research visits to
each of the countries under review other than Canada. The subject moreover is
very dynamic and each month brings news of a new legislative project, task
force reports, empirical studies, and a new set of statistics. In short, this book is
a comparative study in progress whose contents will continue to change so long
as there are a significant number of consumer insolvents.

I owe a very large debt to the many individuals, organizations and govern-
ment agencies who have assisted me in the preparation of this study and I hope
I will be forgiven if I only list some of them. In Canada, Dave Stewart, senior
project leader, Office of the Superintendent of Bankruptcy, and his two associ-
ates, Lynda Colley and Stephanie Cavanagh, were outstanding in responding to
my requests for a seemingly endless supply of tables and other data. Prof Iain
Ramsay of the Osgooode Hall Law School and Prof Saul Schwartz of Carleton
University were generous in sharing with me their expertise in the insolvency

! I retained the copyright to the report.
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area. I also benefitted greatly from the opportunity to meet with many trustees
in bankruptcy, too numerous to mention by name, both in Toronto and in other
parts of Canada. My neighbour Dr Eric Koch gave up several Saturday after-
noons helping me translate some of the German language documents.

In Australia, my important sources of information included David Bergman,
adviser, policy and legislation, Insolvency and Trustee Service Australia, and
other ITSA officials, Prof Rosalind Mason of the University of Southern
Queensland (who also allowed me to reproduce a table appearing in chapter 4
of this book), and Jan Pentland, chairperson, Australian Financial Counselling
and Credit Reform Association, and Dr Martin Ryan of La Trobe University.

The United States was a particularly rich and vital source of information and
assistance. My many contacts there included Prof Jean Braucher of the
University of Arizona College of Law, Edward M Flynn, policy analyst,
Executive Office for United States Trustees, Prof Karen Gross of the New York
Law School, Henry Sommer, a former legal aid lawyer in Philadelphia with deep
knowledge of insolvency law problems affecting the poor, and Prof William
Whitford of the Wisconsin University Law School, who read an earlier version
of the study and made many helpful suggestions. No listing of US sources would
be complete without an acknowledgment of the great debt all researchers in this
area owe to the remarkable pioneering work of Professors Terry Sullivan,
Elizabeth Warren and Jay Westbrook.

My list of English acknowledgments is only slightly shorter and encompasses
Registrar Stephen Baister, Royal Courts of Justice, London, Prof lain F Fletcher
of University College, London, Steve Hill, a senior insolvency practitioner in
London, Anna Lee of the Lord Chancellor’s Office, Peter Joyce, former
Inspector General of the Insolvency Service and his successor Desmond Flynn,
and Andy Woodhead and Mike Norris, two officers in the policy section of the
Insolvency Service. I am grateful too to Dr Jane Phipps, project officer,
Oxfordshire Money Advice Project, and Teresa Perchard, head of social policy,
National Citizens Advice Bureaux, for providing me with access to some very
important recent English reports.

In Scotland, Prof Michael Adler was my academic contact and George Leslie
Kerr, former Accountant in Bankruptcy and Maureen McGeown, Deputy
Accountant in Bankruptcy were most helpful with reports and other data. In
Scandinavia and Germany, my principal contacts were Dr Johanna Niemi-
Kiesilainen of the University of Helsinki and Dr Udo Reifner in Hamburg and
his colleague Dr Helga Springeer. Dr Reifner and Dr Niemi-Kiesilainen also
kindly allowed me to reproduce tables wholly or partially prepared by them and
appearing in chapter 7 of this book.

[ am also very grateful to the following University of Toronto law school stu-
dents who, at varying intervals, have provided research and computer assistance
over the past four years: Martha Hundert, James McClary, Stephen Parks, Nika
Robinson, Sarit Shmulevitz, and Lori Stein. With the help of Dean Ron Daniels,
the Cecil A Wright fund at the University of Toronto law school made a
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substantial contribution to help defray the cost of preparing the manuscript
for publication. Similarly, a research grant from the Social Sciences and
Humanities Research Council of Canada assisted in covering expenses incurred
at a much earlier period, including a visit to Australia.

No list of acknowledgments would be complete without a particularly warm
appreciation to two individuals. The first is Jim Buchanan, senior project offi-
cer, Corporate Law and Policy Directorate, Industry Canada, who extended the
original invitation for me to prepare the comparative report. The second is
Richart Hart of Hart Publishing, the incomparable benefactor of so many con-
temporary Anglo-Canadian authors, who generously agreed to publish a
revised version of the study.

Jacob Ziegel
July 2003
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Introduction






1
Purpose of Study

1. RESPONDING TO CONSUMER OVER-INDEBTEDNESS

LL MODERN LEGAL systems with advanced economies must address the
A question of how to respond to the needs of insolvent consumers whose bur-
den of debt greatly exceeds their capacity to repay within a reasonable time
frame. This study surveys comparatively from a Canadian perspective the insol-
vency regimes currently in place or likely to be adopted in the foreseeable future
in the United States, Australia, England and Wales, Scotland, Scandinavia and
a representative group of Western countries on the continent of Europe, with a
view to determining what Canada can learn from them and what they can learn
from each other.

The United States has been chosen for comparison because it is Canada’s
closest neighbour and most important trading partner, because of its cultural
influence, and because consumer insolvency problems have received the most
intensive scrutiny there. The choice of England has been determined by the fact
that historically it has greatly influenced the evolution of Canada’s insolvency
regime, as well as Australia’s and New Zealand’s and that of many other
Commonwealth countries, and because England and Canada both have free
market economies and common consumption patterns. Australia has been cho-
sen because in size, population, demographic, constitutional and economic
structure it too has many affinities with Canada, and because its recent legisla-
tion shows some striking similarities to Canada’s. Scotland is a relevant juris-
diction for comparison because its legislative experience casts important light
on one piece of the Canadian puzzle. The continental countries, and Germany
in particular, are appropriate jurisdictions for comparison because of their
much more stringent approach to consumer insolvencies and their rejection of
the “fresh start’ policy long embraced in the United States.

Modern legal systems have two basic alternatives in providing relief for over-
committed consumers. One alternative is to impose restrictions on the enforce-
ment of individual creditor remedies, for example, by exempting from seizure
household furnishings, tools of the trade, and other essential items required by
the debtor for the support of the debtor and the debtor’s family and the gaining
of a livelihood, by restricting the percentage of the debtor’s salary that may be
garnisheed and by prohibiting wage assignments. Another familiar example of
restrictions on individual remedies is the imposition of moratoria on the
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enforcement of secured creditors’ remedies in periods of acute economic reces-
sion, particularly with respect to mortgages on homes.

This individualised approach may be appropriate and effective where the
debtor is only facing temporary financial difficulties, but is inadequate where
the consumer is seriously insolvent and owes money to numerous creditors.
What the debtor needs in such cases is a collective solution to debtor’s prob-
lems—the solution designed to be provided by modern insolvency systems. This
study is exclusively concerned with this second alternative to meeting the needs
of contemporary consumers. Today, the economic efficiency and social justice
of the collective solution enabling a debtor to petition for the debtor’s bank-
ruptcy! and to obtain a discharge from the balance of his debts at some point
after the bankruptcy seems to us compelling. Nevertheless, the solution is of
comparatively recent origin and is still not accepted by a substantial number of
countries with advanced economies. Voluntary bankruptcies were only made
available to non-trading individuals in England with the passage of the
Bankruptcy Act in 1883,2 and were only introduced in Canada in the
Bankruptcy Act of 1919.3 The celebrated US ‘fresh start policy’ only became
firmly imbedded with the adoption of the national Bankruptcy Act of 1898.4
Prior to these turning points in legal history and social policy, debtors who
failed to pay their debts were much more likely to be imprisoned for non-
payment than to be the object of society’s solicitude.

For a variety of reasons, for a long time the number of consumers seeking to
take advantage of the new insolvency regimes was very modest. As late as 1972,
the number of individual non-business bankruptcies in Canada, 3,647, was
smaller than the number of business bankruptcies. It grew rapidly thereafter and
reached 21,025 in 1980.° Between 1985 and 1997, the number of consumer insol-
vencies increased by over 300 per cent, from 19,752 to 90,034.¢ In 2001, the total

! Unfortunately, the terminology is not uniform among the different jurisdictions. In the US
Bankruptcy Code, the term bankruptcy covers both liquidation bankruptcies and chapter 13 non-
liquidation payment plans. In Canada, the term only covers liquidation proceedings and not
proposals under Division III, Part 2 of the Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (here-
after BIA, Part I 2) or Orderly Payment of Debt Arrangements under Part X of the BIA. Also, some
jurisdictions, such as England and Australia, do not distinguish between individual bankruptcies
and consumer bankruptcies. The Canadian statistics distinguish between consumer and business
bankruptcies but the distinction may not be complete. This is because a substantial number of the
consumer bankruptcy figures include bankruptcies by self-employed non-professional individuals.
In North America, ‘consumer insolvencies’ is often used to describe all types of bankruptcy pro-
ceedings involving consumers and the expression will be used in this broader sense in this study.

2 1883 (UK) 46 and 47 Vict, ¢ 52.

3 Stat Can 1919, 9 and 10 Geo 5, ¢ 36.

4 Ch 541, 30 Stat 544 (US 1898) (repealed and replaced in 1978 by the US Bankruptcy Code, US
Pub L 95-98, Title 1 §101, USC Title 11 as am).

5 Office of the Superintendent of Bankruptcy (OSB), International Consumer Insolvency
Statistics (Ottawa, June 1999) 2 (hereafter International Statistics).

¢ There was a drop of nearly 10% in the number of Canadian consumer insolvencies between
1997 and 1998 (from 90,034 to 82,620) and a 3.7% increase in the US figures (from 1,350,118
to 1,398,182) as compared with a 20% increase in the US figures between 1996 and 1997. See
OSB, International Statistics (n 5 above) at 1, 3, 7. The improvement in the Canadian employment
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number of individual filings amounted to 102,539.” The US figures tell a similar
story. Between 1985 and 1997, the number of consumer insolvencies grew from
341,233 to 1,350,118, also a three-fold increase. The number has continued to
climb and reached 1,452,129 in 2001.8 Still more significant is the increase in the
number of consumer insolvencies as a ratio of population. In Canada, the ratio
increased between 1981 and 1997 from 0.93 to 3.00 per 1,000 of population, an
increase of 223 per cent. The comparable figures for the United States were 1.4
and 5.1, an increase of 264 per cent.”

The number of insolvencies in comparable jurisdictions was much smaller.
Nevertheless, they too show a very significant percentage increase between 1985
and 1997. During this period, the number of individual insolvencies in England
and Wales grew from 6,776 to 24,441 and from a ratio of 0.14 to 0.47, a 235 per
cent increase.'® The number of Australian consumer insolvencies grew from
8,761 in 1986/87 to 22,333 in 1996/97, a 150 per cent increase.!' The ratio per
head of population grew from 0.50 to 1.21, an increase of 142 per cent.'? By way
of comparison with a Scandinavian country, the number of personal insolven-
cies in Finland grew from 21 in 1985 to 5,454 in 1997."3 The number of personal
insolvencies reached 18,685 in 1995, its highest point. The number of straight
bankruptcies was much smaller, and only grew from 21 in 1985 to 184 in 1997.14

position and the general buoyancy of the Canadian economy may explain the drop in the Canadian
figures, although this is only speculation. The 1997 amendments to the BIA, discussed below in
Chapter 2, may also have made an impact, particularly on filings by debtors with large student
loans. The steep rise in the US insolvency figures throughout the 1990s shows that a robust economy
is no harbinger of lower insolvency filings. Prof Ausubel argues that credit industry standards, espe-
cially on the credit card side, are more important factors. See LM Ausubel, ‘Credit Card Defaults,
Credit Card Profits, and Bankruptcy’ (1997) 71 American Bankruptcy Law Journal 249.

7 “Total individual filings’ comprises individual bankruptcies and Division 1 and 2 proposals by
individuals. There were 87,302 individual bankruptcy filings, of which 9.1% were individual busi-
ness filings and 90.9% (79,317) were individual consumer filings. There were 1,721 individual
Division 1 filings, of which 72.2% (1,243) were individual consumer filings. There were 13,453 indi-
vidual Division 2 filings and all but 4% of these were individual consumer filings. Email information
supplied to author by Stephanie Cavanagh, OSB analyst, on 10 January 2003.

8 See International Statistics n 5 above at 7, and ABI World, Annual Filings US 1980-2002
(www.abiworld.org/stats/1980annual.html). The US consumer insolvency figures cover chapter 7,
chapter 11 and chapter 13 filings.

9 International Statistics (n 5 above) at 4, 10.

10 1bid at 12, 13, 17-18. See further chapter 5 below, Table 5.1, and note carefully that individual
insolvencies cover business as well as consumer insolvencies.

1 Ibid at 29. The number of personal bankruptcies amounted to 24,109 in administrative year
2001-02, of which 20,039 were non-business bankruptcies. These figures do not include debt agree-
ments and arrangements under Parts IX and X of the Commonwealth Bankruptcy Act. See further
chapter 4 below, Table 4.1.

12 International Statistics (n 5 above) at 32.

13 1bid at 22. The figure was revised upwards to 8,950 in OSB, International Statistics (June 2002)
at 8.

14 1bid at 23. In 2001, the number dropped to 119. Ibid (June 2002) at 8. For the important dif-
ferences between personal insolvency and personal bankruptcy proceedings in Scandinavia and
many of the continental European countries, see chapter 7 below.
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2. INDUSTRY AND LEGISLATIVE REACTIONS

In Canada and the United States, both industry and legislators have expressed
keen concern about the rapid growth in the number of consumer insolvencies. In
both countries, the allegation has often been made that it is too easy for con-
sumers to go bankrupt and to shed their debts even when the consumer is in a
position to pay off at least a part of the debt. In Canada, this led to the 1997
amendments to the Bankruptcy and Insolvency Act (BIA) requiring mandatory
payments of surplus income by the debtor in accordance with the Superintendent
of Bankruptcy’s (‘Superintendent’) directive, and giving trustees enhanced roles
in recommending terms of discharge under sections 172 and 173 of the Act. These
changes were designed to encourage a much larger number of consumer propos-
als involving payment of at least part of the outstanding debts. Further changes
to Canada’s consumer insolvency regime are likely as part of the third phase of
amendments to the BIA expected to be adopted in the near future.'’

In the United States, responding to strong credit industry pressure, Bills were
introduced in 1997 and 1998 in the House of Representatives and in the Senate.'®
The Bills were approved in the two chambers but lapsed in November of 1998
because the legislators were unable to reach agreement on a compromise Bill
before the Congressional elections. Similar Bills, HR 833 and S 625, were intro-
duced in 1999 and a compromise bill was approved by the two chambers and
sent to the White House for President Clinton’s signature. However, he pocket
vetoed!” the Bill in December 2000 just before leaving office. New Bills, S 420
and HR 333, were introduced in the Senate and the House of Representatives in
2001 in President Bush’s first year in office but, because of the tragic events of 11
September 2001, attempts to reconcile the conflicting versions had to be post-
poned till 2002. Agreement appeared to have been reached on 26 July 2002, but
fell apart a few days later.'® No agreement was reached before the 107th
Congress ended in November 2002 and the Bills died.'” There was considerable
uncertainty whether the Bills would be revived in the new session of Congress
given the more pressing concerns likely to occupy US legislators in 2003.
Nevertheless, it did happen and Rep. F. James Sensenbrenner Jr. introduced HR
975, the new House version of HR 333, on 27 February 2003.2° All the Bills

15 For further details, see chapter 2.3 below.

16 See Responsible Borrower Protection Bankruptcy Act, HR 2500, 105th Congress, 1st Session,
Bankruptcy Reform Act of 1998, HR 3150, 105th Congress, 2nd Session; and Consumer Bankruptcy
Reform Act of 1998, S 1301, 105th Congress, 2nd Session.

7" A ‘pocket veto’ is a presidential veto exerciseable by the US president with respect to
Congressionally approved Bills when the Congress is not in session.

18 See American Bankruptcy Institute (ABI) Newsletter, ‘Final Agreement reached on Bankruptcy
Bill’ (26 July 2002); and ABI Newsletter, ‘Bankruptcy “Agreement” Hits New Snag’ (29 July 2002).

19 Email message to author from Edward M Flynn, research analyst, Executive Office for United
States Trustees (EOUST), 15 January 2003.

20 American Bankruptcy College news release to members, 28 February 2003.
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involved, or involve, means testing and would make consumer debtors ineligi-
ble to make a chapter 7 filing if the debtor’s income was equal to or better than
the median US family income and if the debtor, allowing for prescribed cost of
living standards, could have paid an indicated percentage or more of the out-
standing unsecured debts within a five year period.?!

As will be discussed later in this study, there is much controversy among
Canadian and US observers about the percentage of insolvent debtors with a
significant amount of discretionary income. In Canada, the 1998 study by
Schwartz and Anderson?? showed that there were relatively few debtors filing
for bankruptcy with a sizeable discretionary income. Professor lain Ramsay’s
study of a large sample of filings in Metro Toronto?? shows a somewhat higher
figure. Still more substantial figures appear in the statistics collected by the
Office of the Superintendent of Bankruptcy (OSB) in Canada under the 1997
amendments to the BIA showing the number of consumer bankrupts with sur-
plus income as determined by the Superintendent’s directive under the amend-
ments.>* US analysts, applying the proposed means testing standards in the
Congressional Bills to recent US consumer bankruptcy filings, have come up
with figures varying between 3 per cent and 15 per cent.?®

Other Commonwealth jurisdictions, particularly England, Australia and New
Zealand, have or had consumer bankruptcy and discharge structures very simi-
lar to the Canadian pre-1997 law. Australia adopted important legislative
changes in 1991 and 1996 in response to the escalating rates of insolvency filings
and further changes were approved in late 2002.2¢ In England, as a result of the
Insolvency Act 1986, section 279(1), first time individual bankrupts became enti-
tled to a discharge three years after the bankruptcy order (two years in the case
of summary administrations)?” unless the official receiver opposed the discharge.
In England, too, there has been a very substantial increase in the number of per-
sonal insolvencies since 1987 but on a population basis the number of consumer
bankruptcies is still much below the comparable rate in Canada and the United
States. This is almost certainly due to the stigma that still attaches to personal
bankruptcies in England and the high court and administration fees that must be
paid to file a petition in bankruptcy.?® The available evidence points to the fact
that England is currently facing many of the same problems arising from con-
sumer over-indebtedness as have been familiar in Canada and Australia for a

21 The details will be found in chapter 3.5 below.

22 S Schwartz and L Anderson, An Empirical Study of Canadians Seeking Personal Bankruptcy
Protection (Ottawa, Industry Canada, 1998). See also S Schwartz, ‘The Empirical Dimensions of
Consumer Bankruptcy: Results from a Survey of Canadian Bankrupts’ (1999) 37 Osgoode Hall Law
Journal 83.

23 IDC Ramsay, ‘Individual Bankruptcy: Preliminary Findings of a Socio-Legal Analysis’ (1999)
37 Osgoode Hall Law Journal 15.

24 See chapter 2.7(c) below.

25 See further chapter 3.5(b) below.

26 See Bankruptcy Legislation Amendment Act 2002, No 131, 2002, and chapter 4.2 below.

27 The period is reduced to one year in the Enterprise Act 2002. See chapter 5.6 below.

28 For the details see chapter 5.3(a) below.
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much longer period. The insolvency provisions in the Enterprise Act 2002
approved by the British Parliament in autumn 2002 are designed to address some
of the resulting problems, though their main focus is to encourage more private
enterprise in England and to mitigate the consequences of small business failures
by liberalising the provisions in the existing Insolvency Act 1986.%°

The legal position is very different in Scandinavia and many of the Western
European continental countries. There, a straight bankruptcy, followed by a
discharge order, is either not available at all or is only available as a last resort
after all other alternatives have been exhausted. These alternatives usually
involve voluntary or statutory debt adjustment arrangements with the creditors.
Many of the Western European jurisdictions, such as the Scandinavian coun-
tries and Germany, have also established comprehensive debt counselling ser-
vices, which include negotiations with creditors for the establishment of a
payment plan.

This summary therefore shows that modern societies respond differently to
the challenges of rising consumer indebtedness and insolvencies. At the same
time, it is important to appreciate that we are dealing with a complex interplay
of legal, economic and social factors and that national solutions are also deeply
affected by historical factors and cultural values.

3. DESIGN OF STUDY

The balance of this study proceeds as follows. Part B provides a non-exhaustive
survey of the current insolvency regimes and prospective changes under consid-
eration in Canada, the United States, Australia, England, Scotland, and selected
Western continental countries in Europe. The study begins with Canada and
uses Canada as a template against which to measure the other jurisdictions. Part
C contains an assessment of the lessons to be drawn from the country surveys
and what Canada can learn from the experience and approaches of those coun-
tries and hopefully also what they can learn from Canada. Part C also contains
a functional analysis of leading issues common to the insolvency regimes,
including (in part) the economic and social rationales of a discharge policy for
consumer debts as applied in the common law jurisdictions.3?

So far as the country surveys are concerned, the reader should be aware of
some methodological difficulties. In the case of the United States, there is an
overwhelming volume of materials on all facets of consumer insolvencies. In
Canada and Australia, on the other hand, scholarly analysis of the issues is still
in its early stages. In the United Kingdom, until quite recently, consumer insol-
vencies were not regarded as a major legal and social issue and this perception

2% See chapter 5.6 below.
30 The issues are also examined in some detail in the country survey of the United States, chapter
3.5(b) below.
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is reflected in the very modest volume of legal and non-legal literature. In the
continental European countries, there is growing recognition of the importance
of the problems. However, because of opposition to the discharge philosophy
associated with the United States and other common law jurisdictions, until
recently the discussion has focused much more heavily on social than on legal
solutions.

4. CONCEPTUAL STRUCTURE OF COUNTRY ANALYSES

A conceptual framework is desirable in describing and analysing the various
consumer insolvency systems. A uniform approach is not possible because of the
fundamental differences between the common law philosophy and the philo-
sophy that has so far animated the continental European countries. So far as the
common law jurisdictions are concerned, the differences and similarities
between them can best be articulated by asking the following series of questions
that constitute the fault lines of many modern bankruptcy regimes:

(1) How does the debtor enter the bankruptcy process, are there preconditions,
and who administers and pays for the debtor’s bankruptcy?

(2) How much of the debtor’s property must the debtor surrender to the bank-
ruptcy estate? Does it include any part of the debtor’s income prior or sub-
sequent to the debtor’s discharge? What part of the debtor’s property is
exempt from the trustee’s reach, and how are secured claims treated?

(3) When is the debtor entitled to apply for a discharge or is discharge auto-
matic at some point? May the court refuse a discharge or impose conditions
for a discharge? In particular, may the court require payment of some or all
of the outstanding debts from future income of the debtor? What types of
claim are excluded from discharge?

(4) What alternative statutory schemes are in place to enable or encourage a
debtor to avoid straight bankruptcy and to enter into an arrangement or
compromise of his debts (‘plan or proposal’) with the debtor’s creditors?
What are the preconditions for a successful plan or proposal? What are the
consequences of the debtor’s failure to live up to the terms of the plan or
proposal?

(5) Does the regime permit reaffirmation of pre-bankruptcy debts?

(6) What roles do credit or debt counselling and financial education play as part
of the debtor’s rehabilitation, whether in a straight bankruptey or as part of
a plan or proposal?

A different, much less structured and more succinct approach, is adopted to
describe the current non-common law Western European regimes.
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Canada?

N CANADA, As in the United States and Australia, the federal government is

constitutionally empowered to adopt bankruptcy and insolvency legislation.?

The difference between Canada and the United States is that in Canada’s case
the federal government is, on paper at least, invested with an exclusive jurisdic-
tion to legislate on questions of bankruptcy and insolvency whereas the US gov-
ernment is only empowered to adopt uniform laws in the bankruptcy area. In
practice, Canadian courts have tolerated, though not consistently, a substantial
amount of overlap between federal and provincial law in the insolvency area so
long as the provincial law is not in direct conflict with federal law.? In any event,
the federal bankruptcy system is premised on a largely provincially originating
substratum of property and other pre-bankruptcy rules* so that provincial law
exerts a powerful influence on the resolution of bankrupt disputes.

The pre-confederation provinces had a variety of insolvency legislation but it
was not uniform and was largely creditor-driven. It contained no provisions for
voluntary assignments by debtors to be followed by a discharge. The same was
true of the first federal Insolvency Act of 1869, which was modelled on
Ontario’s Act of 1864¢ and only applied to traders. The 1869 Act was replaced
in 1875.7 The 1875 Act was widely criticised and was repealed in 1880.8

! This chapter borrows heavily from JS Ziegel, ‘The Philosophy and Design of Contemporary
Consumer Bankruptcy Systems: A Canada-United States Comparison’ (1999) 37 Osgoode Hall Law
Journal 205 and follows its structure closely. The author has also substantially updated and, where
necessary, revised and expanded the information in the article.

2 Constitution Act 1867 (UK), 30 and 31 Vic, ¢ 3, s 91(21). Cf US Constitution Act, Art I, sec 8,
clause 4 (‘Congress shall have power . . . to establish uniform laws on the subject of bankruptcies
throughout the United States.’)

3 See, eg, Ontario (AG) v Canada (AG) [1894] AC 189 (PC) (constitutionality of provincial
assignment and preferences legislation); Abitibi Power & Paper Co v Montreal Trust Co [1943] AC
536 (PC) (validity of special provincial restructuring Act); Donald A Robinson v Countrywide
Factors Ltd [1978] SCR 753 (validity of Saskatchewan’s fraudulent preferences legislation); and
Pacaar Financial Services Ltd v Sinco Trucking Ltd (Trustee of) (1989) 57 DLR (4th) 438 (Sask CA)
(validity of s 20(1) of Saskatchewan Personal Property Security Act); and contrast Reference re
Orderly Payment of Debts Act, 1959 (Alberta) [1960] SCR 571 (validity of provincial wage payment
plan); British Columbia v Henfrey Samson Belair Ltd [1989] 2 SCR 24 (constitutionality of provin-
cial deemed trust provisions where debtor bankrupt); and Husky Oil Operations Ltd v MNR [1995]
3 SCR 453 (constitutionality of provincial retention of payment provisions).

4 BIA, s 72(1) provides that the Act shall not be deemed to abrogate the substantive provisions of
any other law or statute relating to property and civil rights that are not in conflict with the Act.

5 SC 1869, 32 and 33 Vig, c 16.

¢ SO 1864, 27 and 28 Vic, c 17.

7 SC 1875, 38 Vic, ¢ 16.

8 SC 1880, 43 Vic, c 1. For an excellent account of the early Canadian bankruptcy history, see
TGW Telfer, Reconstructing Bankruptcy Law in Canada, 1867 to 1919: From an Evil to a
Commercial Necessity (SJD Thesis, University of Toronto, 1999).
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Between 1880 and 1919, Canada had no general bankruptcy legislation at all.
Various efforts were made by business interests and Members of Parliament
between 1880 and 1903 to promote a new federal Act but these all foundered on
one or other of two obstacles: opposition in Western Canada to legislation dri-
ven by Central Canada mercantile interests and general opposition to providing
a discharge from debts not based on creditor consent. The federal government,
it seems, was unwilling to take any initiatives itself and was quite happy to pass
on the baton to the provinces.

To bridge the gap, Ontario adopted An Act Respecting Assignments for the
Benefit of Creditors in 1885.° This enabled a debtor to make an assignment of
his assets in favour of his creditors but the Act did not (and constitutionally
could not) provide for a discharge. Nevertheless, the concept of a non-pejorative
assignment by a debtor has left an enduring mark and remains the method used
under the federal Bankruptcy and Insolvency Act (BIA) for a debtor to put him-
self into voluntary bankruptcy.'® Despite its limited scope, there was much
uncertainty about the constitutionality of the 1885 Act, which was only resolved
in Ontario’s favour with the Privy Council’s decision in Ontario (AG) v Canada
(AG) in 189411

The first comprehensive federal Bankruptcy Act was adopted in 19192 and
finally overcame long-standing creditor opposition to voluntary bankruptcies
followed by a discharge of the debtor’s debts.'® The Act was equally accessible
to consumer as well as business debtors, and enabled an insolvent debtor to
make a voluntary assignment in bankruptcy and to obtain a discharge which, at
the court’s discretion, could be an absolute, conditional or suspended discharge.
The conceptual structure of the 1919 Act remains intact and continues to drive
the current BIA. As previously mentioned, voluntary assignments appear to
have been used very modestly by consumers in the inter-war period'# although
consumer credit was already a well established phenomenon at the time.

The 1919 Act was extensively revised in 1949.'5 The revised Act introduced
two changes of particular importance to insolvent consumers. The first was the
introduction of a ‘minicode’ for the administration of small estates where the
debtor’s assets amounted to CAN$500 or less.’® The second introduced the
concept of an automatic application for a discharge.!” The discharge applica-
tion was deemed to be made at the time of the assignment or the making of a
receiving order, and its purpose was to avoid the mischief of large numbers of

2 SO 1885, 48 Vic, ¢ 10.

10 BIA, s 49(1).

11 [1894] AC 189.

12 SC 1919, ¢ 36.

13 See TGW Telfer, ‘The Canadian Bankruptcy Act of 1919: Public Legislation or Private
Interest’ (1995) 24 Canadian Business Law Journal 357.

14 Judging by the reported cases, most of the assignments were business related.

15 SC 1949 (2nd Sess), c 7.

16 1bid, ss 26(6), 114-116.

17 Ihid, s 127.
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bankrupts living in legal limbo for many years because they could not afford to
make a formal application for their discharge.

Comprehensive proposals for new revisions were presented by a federal Study
Committee in 1970.'® However, the proposals were never translated into law
despite the introduction of several bills between 1975 and 1984. Instead, in 1984,
the Mulroney government appointed a committee of insolvency experts to
recommend amendments to the existing Act. The Committee reported in
1986. Many of its reccommendations were enacted in 1992' and have since been
followed by a second round of amendments in 1997.2° A third round of amend-
ments is envisaged for adoption early in the new century.

2. 1992 AND 1997 AMENDMENTS

The 1992 amendments were important because they greatly simplified the pro-
cedure for the handling of discharges for personal bankrupts?! and because they
introduced?? a separate regime for the making of consumer proposals as an
alternative to straight bankruptcy. The 1997 amendments added another very
significant feature to the treatment of consumer bankruptcies. Section 68 of the
Act was completely rewritten to require debtors between the time of bankruptcy
and the time of their discharge to pay over their surplus income based on stand-
ards issued by the Superintendent of Bankruptcy (‘Superintendent’). The details
of these changes will be discussed later.??

New provisions were also added dealing with the debtor’s application for a
discharge. Section 170.1 of the BIA requires the trustee’s report to the court
hearing the discharge application to state whether the debtor has complied with
the section 68 payment requirements and whether the debtor chose the bank-
ruptcy route for resolving his indebtedness when the debtor could have made a
viable proposal. The trustee’s report may also include recommendations with
respect to whether the debtor’s discharge should be made conditional. If such a
recommendation is made, it will be treated as an opposition to the discharge.
Another amendment, this one to section 173,>* adds to the list of circumstances
precluding the court from granting the debtor an unconditional discharge if the
debtor has failed to comply with a section 68 income payment requirement or if
the debtor chose the bankruptcy route when the debtor could have made a
viable proposal.

18 Report of the Study Committee on Bankruptcy and Insolvency Legislation (Ottawa, 1970)
(hereafter ‘Study Committee’). John Honsberger, QC, Canada’s leading bankruptcy
practitioner/scholar, was a key member of the Committee.

19°SC 1992, ¢ 27.

20 SC 1997, ¢ 12.

21 See now BIA, ss 168—170.

22 See now BIA, Part III, Division II (hereafter BIA, part I1I 2).

23 See 2.7 below.
+ BIA, s 173(1) (m)(n).

?

N
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3. PITF RECOMMENDATIONS

In the summer of 2000, the Superintendent established a Personal Insolvency
Task Force (PITF)?* comprising a broad cross-section of members of the
Canadian bankruptcy community, including three academics,?® to explore
‘alternative models of personal insolvency processes better geared towards
addressing the perceived weaknesses’ of Canada’s insolvency process and/or
redress mechanisms to the existing process in order to ensure:

(1) that Canada’s highly privatised bankruptcy system, which was designed for
debtors with assets and/or income, can nevertheless remain accessible to
debtors with no assets and/or income;

(2) the appropriateness of low-income debtors paying even a modest fee to
obtain a fresh start while being subject to the same procedural process as
those with high income and/or assets;

(3) that bench-marking is incorporated into the recommendations and that best
practices from other countries such as Australia, United States and United
Kingdom are drawn on to improve the efficiency and effectiveness of
Canada’s insolvency system.?”

The Superintendent also invited the Task Force to address seven other specific
issues and to recommend appropriate legislative solutions.?® In the event, the Task
Force focused most of its limited time on these and related questions and very lit-
tle on exploring the desirability of Canada adopting new insolvency procedures.

The Task Force met over a period of 15 months and issued its report in 2002.
Most of the Task Force members were of the view that the Canadian insolvency
system was ‘basically sound and in need of incremental, rather than fundamen-
tal reform.’?® Nevertheless, the Task Force’s 120-page report contains 32
recommendations, a substantial number of which could have a significant
impact on the future operation of Canada’s consumer insolvency system. The
Committee’s most important recommendations were the following:

25 The Task Force’s original name was Consumer Insolvency Task Force. It was subsequently
changed to take account of a fairly significant number of personal insolvencies in Canada that are
business-related. Quite often the bankrupt’s debts will be an amalgam of consumer and business-
related debts. The Office of the Superintendent of Bankruptcy (OSB)’s system is to classify individ-
ual bankruptcies as consumer bankruptcies if 50% or more of the debts are personal and to classify
them as individual business bankruptcies if the reverse is true.

26 For PITF’s composition, see OSB, Personal Insolvency Task Force: Final Report (Ottawa,
August 2002), Annex 1 (hereafter PITF Report). (Although dated August 2002, the Report was not
published until December 2002.) There were some significant gaps in the Task Force’s composition.
There were no representatives from Alberta and Saskatchewan. Bankruptcy registrars were also not
represented although they discharge the bulk of the judicial work in the consumer bankruptcy area.
Private trustees in bankruptcy, on the other hand, were very well represented through five members
of the Task Force.

27 PITF Report (n 26 above) at 79-80.

28 Ibid at 80.

2% Ibid at 7-8.
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(1) there should be a reduction in the period of non-dischargeability of student
loans from 10 years to five years, with power in the court to reduce the
period still further in cases of hardship;

(2) with important restrictions and conditions, Registered Retirement Savings
Plans (RRSPs) (these are an important type of tax exempt private retire-
ment savings plan for Canadians) should not be treated as part of the bank-
rupt’s estate;

(3) the BIA should be amended to provide an optional federal list of personal
exemptions, thereby giving individual bankrupts an alternative to the
otherwise applicable provincial exemptions;

(4) non-purchase money security interests in exempt personal property should
be avoidable in bankruptcy;

(5) reaffirmation of debts after the debtor’s discharge should be closely regu-
lated;

(6) the BIA should be amended to introduce a procedure for the recognition of
unsecured debts discharged under a foreign insolvency procedure;

(7) the meaning of income and the allocation of non-periodic payments should
be clarified for the purposes of sections 67 and 68 of the Act;

(8) monetary ceilings on the amount of non-business debts should be abolished
for the purposes of consumer proposals in Part III, Division 2 of the BIA;

(9) fee agreements between debtors and trustees should be enforceable after a
debtor’s discharge; and

(10) a bankrupt’s obligation to make surplus income payments under section 68
should be extended from nine months to 21 months in accordance with the
Superintendent’s directive.

Many of these recommendations will be referred to more fully hereafter. Not
all of the Task Force’s recommendations won unanimous support and dissent-
ing reports were filed by two of its academic members.3°

4. ADMINISTRATIVE AND JUDICIAL STRUCTURES

In Canada, the actual administration of consumer estates vests largely in the
hands of privately appointed trustees. The role of the Superintendent of
Bankruptcy and his appointed officials is to supervise the trustees’ work and
ensure compliance with the BIA and the supporting regulations and directives.
In theory at any rate, Canadian bankruptcies are creditor driven and the judicial
role is minimised. At the apex of the administrative hierarchy sits the

30 This author was one of the dissenters. The Task Force’s draft recommendations were consid-
ered in a discussion paper prepared by the Policy Sector of Industry Canada in May 2002. This was
followed by a series of public consultations across Canada in the spring of 2002 to receive feedback
on the discussion paper, including the Task Force’s draft recommendations. See Industry Canada,
Report on the Operation and Administration of the Bankruptcy and Insolvency Act and the
Companies’ Creditors Arrangement Act (September 2002).
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Superintendent of Bankruptcy, a federally appointed official, who appoints or
recommends the appointments of all trustees in bankruptcy and official
receivers.3! Official receivers are full time federal officials and are located in the
bankruptcy districts into which Canada is divided.>? Their functions include
receiving assignments in bankruptcy, appointing a trustee if none is designated
in the assignment, and conducting inquiries into the causes of a bankruptcy.33
In practice, the trustee, who is not a government official, is the most import-
ant cog in the administrative wheel.>* The trustee is required to be licensed
by the Superintendent®> and is usually a chartered accountant specialising in
insolvency law. Canadian trustees differ from their US counterparts in two
important respects. First, Canadian trustees are drawn exclusively from the
private sector and are not public officials although for some purposes they may
be treated as officers of the court. Secondly, most consumer bankruptcies are
initiated and processed by trustees without the intervention of an attorney.
Canadian debtors are free to retain an attorney to prepare the assignment but
few consumers would find it efficient or can afford to do so since it would
involve the payment of two set of fees, the attorney’s fees and the trustee’s fees.
Canadian trustees advertise their services widely on cable TV and in the
Yellow Pages of the local telephone directory and less frequently on local TV .3¢
Canadian trustees frequently operate from more than one office and rely heav-
ily on non-professional staff to help them process large numbers of consumer
bankruptcies.3” As a rule, the trustee3® is nominated to serve in that capacity by
the debtor in a voluntary assignment or by the petitioning creditor in an invol-
untary bankruptcy. The Canadian system might be perceived as giving rise to
conflicts of interest since, by advertising their services and encouraging debtors
to consult them, trustees may leave the impression that, even after their appoint-
ment as a trustee in the case, they will continue to act exclusively in the debtor’s
interests whereas the Act may actually require them to act antithetically to the

31 BIA, ss 5-10.

32 BIA, s 12.

33 BIA, ss 49, 49(4), 161.

3* For an excellent empirical study of the trustee’s role, see IDC Ramsay, ‘Market Imperatives,
Professional Discretion and the Role of Intermediaries in Consumer Bankruptcy: a Comparative
Study of the Canadian Trustee in Bankruptcy’ (2000) 74 American Bankruptcy Law Journal 399.

35 BIA, s 13. A substantial number of trustees are former official receivers.

36 Some large firms of trustees with many offices are estimated to spend over CAN$100,000
annually on advertising. Other trustees spend very little and rely primarily on word of mouth rec-
ommendations. A directive of the Superintendent (OSB Directive No 30R, issued 4 January 1991 and
reissued 23 July 1993) makes a modest attempt to regulate some aspects of trustees’ advertising
though not the amount of advertising or the media in which it may be carried. Note too that BIA, s
202(1)(f) makes it an offence for any person directly or indirectly to solicit or canvass any person to
make an assignment or a proposal under the Act or to petition for a receiving order. The prohibi-
tion may be vulnerable to attack as an unconstitutional infringement on freedom of expression
under s 2(b) of the Canadian Charter of Rights and Freedoms.

37 In a large population centre, such as Toronto, a single office may process several hundred con-
sumer bankruptcies a year. Several large firms of trustees also operate across Canada.

38 Up to now most of the trustees have been male.
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debtor’s interests.?* Nevertheless, despite the importance of the issue, it has so
far attracted little public attention.*®

Legally, the trustee is also accountable to the estate’s creditors. In practice,
most unsecured creditors take little interest in the administration of the estate
since they know that ordinarily very little will be left of the estate after the
claims of secured creditors and preferred creditors, and the trustee’s fees and
disbursements, have been satisfied.*' Where the debtor’s estate amounts to less
than CAN$10,000 (it was CAN$5,000 before 1998), the estate may be adminis-
tered summarily (‘summary administration’).*? This reduces the role of credi-
tors in the administration of the estate still further. The statistics show that 90
per cent or more of consumer bankruptcies are administered summarily.

The court structure under the Canadian bankruptcy system differs fundamen-
tally from the US structure and the structure of other federal systems. Canada
has no separate system of bankruptcy courts.*? Instead, the superior courts in
each of the provinces and territories are invested with plenary bankruptcy juris-
diction.** Rights of appeal lie from their decisions to the provincial or territorial
courts of appeal and thence to the Supreme Court of Canada.** In practice, a
bankruptcy judge will seldom be involved in a consumer bankruptcy and then
only at the discharge stage if the discharge is opposed, as usually it is not.

5. INITIATING A CONSUMER BANKRUPTCY PROCEEDING

It is very easy for a Canadian consumer to go bankrupt*® under the BIA. The sim-
ple qualifying requirements under Canadian law are that the consumer must be
insolvent, must reside or have property in Canada, and that his or her debts
amount to CAN$1,000 or more.*” In terms of the procedural formalities, all that

39 As, eg, in determining the debtor’s income under s 68 or filing a report under s 170.1 on the
debtor’s conduct since the debtor’s bankruptcy.

40 The issue is briefly referred to in the PITF Report, but was discounted because most of the
Task Force members could see no conflict. Prof lain Ramsay and this author dissented. See PITF
Report (n 26 above) at 99—-100, and Chapter 8.3(d) below for further discussion of the issue.

#1 For the ranking of their claims, see BIA, s 136(1)(b).

42 BIA, s 49(6). The consequences of a summary administration are spelled out in BIA, s 155.

4 Canada has a system of federal courts encompassing the Federal Court of Canada (FCC), with a
trial and appellate division, and the Supreme Court of Canada. The Supreme Court of Canada is the
final appellate tribunal on questions of provincial as well as federal law. The jurisdiction of the FCC is
limited to matters of federal law and does not include bankruptcy law. The reason for this anomaly is
historical. The FCC was only established in 1971 and, at this late date, it would have been very unpopu-
lar politically for the federal government to transfer bankruptcy jurisdiction to the federal courts. It
should also be appreciated that under Canada’s constitution all superior court judges are appointed by
the federal government (Constitution Act 1867, s 96). This explains why the federal government felt
quite comfortable about leaving bankruptcy jurisdiction in provincial court judges’ hands.

44 BIA, s 183(1).

45 BIA, s 183(2) and (3).

46 By which is meant the ease of acquiring the status of a bankrupt and not the quite separate
question of obtaining a discharge from the debtor’s liabilities.

47 BIA, s 49(1) and s 2, definition of ‘insolvent person’.
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is that is required is a written assignment—a standard document running to a
couple of pages accompanied by a preliminary statement of affairs, the nomin-
ation of a trustee who has agreed to act (rarely a problem since trustees advertise
widely), and ‘acceptance’ of the assignment by the official receiver.*® The official
receiver cannot refuse his acceptance if the documents are in order. A modest
filing fee is payable but it only amounts to CAN$75 for summary administration
estates and CAN$150 for regular administrations.*® In addition, the trustee will
expect the debtor to assume responsibility for the trustee’s fees and expenses if the
estate contains few assets. This is likely to prove a much more serious obstacle for
insolvent consumers with little or no discretionary income (the great majority)
and no non-exempt assets from which the fees and expenses can be met.*°

There is no enquiry or mandatory examination after the assignment and
before the appointment of the trustee, as there used to be under the British bank-
ruptcy system, to determine the circumstances leading to the bankruptcy.
However, at the time of the first interview with the debtor the trustee is required
to conduct an assessment of the debtor’s financial position and to explain to the
debtor the various options open to the debtor to deal with the debtor’s prob-
lems.>! Nevertheless, the final decision of which route to pursue rests with the
debtor. The Canadian Act has no precise counterpart to the ‘abuse’ provision in
s 707(b) of the American Code. Section 181(1) of the Canadian Act confers a
seemingly open-ended jurisdiction on the Canadian bankruptcy court to annul
an assignment and this is used intermittently to set aside an assignment by
a debtor who was not insolvent.’> However, there are no reported cases of the

48 BIA, s 49(3), (4), Bankruptcy and Insolvency General Rules (‘BIA Rules’) SOR/98-240, s 1,
Rule 85, and Forms 22 and 23. Section 49(4) requires the Official Receiver to appoint a trustee
selected, so far as possible, by reference to the most interested creditors if ascertainable at the time.
The practice has long been otherwise and the assignment completed by the debtor invariably
includes the name of the trustee consulted by the debtor. In recognition of this practice, the PITF
Report recommends that BIA, s 49(4) be amended to provide that the Official Receiver shall appoint
as trustee the person designated in the assignment. See PITF Report (n 26 above) at ch 3(VII).

49 BIA Rules, s 132(1)(a). Before 2001, the filing fee was CAN$50. The BIA Rules contain no pro-
vision for in forma pauperis filing by an indigent debtor. It has not been an issue up to now.

50 The trustees’ fees and disbursements are regulated under the BIA Rules. For the applicable tar-
iff in summary administration cases, see Rule 128. Before 1997 trustees relied heavily on income tax
refunds payable to the estate to cover a substantial part of their fees, but this source was cut off by
amendments to the Income Tax Act. However, the 1997 amendments have provided trustees with a
new source of income to the extent that the debtor is obliged to make surplus income payments to
the trustees under revised s 68 and supporting directive. Under BIA, s 136(1)(b) the trustee’s fees and
disbursements have first claim on the estate among the claims of preferred creditors. From the
trustee’s perspective, the difficulties arise where the debtor has no surplus income under the
Superintendent’s standards in which case the trustee may rely on the debtor’s collateral promise to
make good any deficiency. On the enforceability and status of such debtor promises, see Re
Berthelette (1999) 174 DLR (4th) 577 (Manitoba CA), and JS Ziegel, ‘Financing Consumer
Bankruptcies, Re Berthelette, and Public Policy’ (2000) 33 Canadian Business Law Journal 294. The
topic attracted prolonged discussion in PITF and the Task Force ultimately decided that a fee agree-
ment between the trustee and bankrupt without surplus income should be enforceable up to pre-
scribed limits even after the bankrupt’s discharge: PITF Report (n 26 above) ch 3(IIl). The author
dissented from this recommendation.

51 OSB, Policy Statement 6R, 30 April 1998.

52 See, eg, Re Wale [1996] OJ No 4489, (1996) 45 CBR (3d) 15 (Ont).
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discretion being exercised because the consumer could have made a viable pro-
posal.>3

This apparent pro-debtor position must not be misconstrued. It does not
mean that everything is plain sailing once the debtor has made her assignment.
Rather, as will be explained hereafter, as a result of the 1997 amendments to the
BIA, she may face two formidable hurdles. First, if she has ‘surplus’ income she
will be required to pay it over to the trustee.’* Secondly, if the trustee is of the
view that she could have made a viable proposal to her creditors under BIA, Part
III 2 and so reports to the bankruptcy court,> the court may not be willing to
grant her an unconditional discharge.>¢

6. SCOPE OF THE BANKRUPTCY ESTATE
(a) General Rule

Under the Canadian Act, the trustee succeeds after the debtor’s assignment to
all of the debtor’s property unless exempted.>” ‘Property’ is defined non-exhaus-
tively in the Act and includes all real and personal property, present and future,
and wherever located.’® It is this comprehensive definition and its extension to
after-acquired property that provides the historical explanation for what
Americans see as a major deviation in Anglo-Canadian law from the fresh start
policy.>® At bottom, however, the distinction between Canadian and US law
turns on the requirements of a fresh start policy and at what point in time the
debtor should be entitled to an unconditional discharge from her debts.

(b) Exempt Property

Modern bankruptcy systems agree that the debtor must not be stripped of all his
assets. The debtor and his family must be allowed to keep the basic necessities

53 The case law is collected in LW Houlden and C Morawetz, Bankruptcy and Insolvency Law of
Canada (3rd edn, Toronto, Carswell, 1992) D§32 (‘Houlden and Morawetz’). The court also has a
general jurisdiction under BIA, s 187(5) to review, rescind or vary any order made under its bank-
ruptcy jurisdiction. This power does not seem to apply to an assignment since an assignment does
not derive its force from a court order.

54 BIA, s 68 as amended in 1997. The surplus income payment requirements are discussed in 2.7
below.

55 BIA, s 170.1(2)(c).

56 The discharge rules are discussed in 2.8 below.

57 BIA, s 71(2).

8 BIA, s 2(1) (‘property’). See also BIA, s 67(1)(c), (d). (Property of debtor divisible among the
debtor’s creditors includes all property wherever situated at the date of bankruptcy or that may be
acquired by or devolve on the debtor before the debtor’s discharge; and includes property over
which the debtor has a power of appointment that could be exercised for the debtor’s own benefit.)

5 The reason being that §§541, 522 of the US Bankruptcy Code only vest in the debtor’s estate all
non-exempt legal and equitable interests of the debtor in property ‘as of the commencement of the
case’ (§541(a)(1)). There are modest exceptions.

@
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of life and to enable the debtor to pursue his or her livelihood. Canadian law
however goes farther than present US law in allowing the scope of the exemp-
tions to be determined by provincial law.®® This is itself a historical anomaly
that was not seriously questioned until recently.®! There is no optional list of
federal exemptions in the Canadian Act as there is under §522 of the American
Code. The Canadian provinces differ widely in their exemption policies,
although not as widely as the American states differ among themselves. In over-
all impact, Alberta and Saskatchewan confer the most generous exemptions
with British Columbia arguably ranking third.®?> Among the provinces, prior to
amendments adopted in 2000,%* Ontario had the dubious distinction of having
the lowest exemptions.

Figure 2.1 tracks the provincial bankruptcy rates against the provincial
exemptions. US authors have frequently debated the impact of high exemptions
on bankruptcy rates; the better view appears to be that there is no consistent
correlation between the level of exemptions and the number of bankruptcies. As
Figure 2.1 shows, this also appears to be true of the Canadian provinces for the
1991-96 period. Ontario, with the then lowest provincial exemptions, had
above average bankruptcy rates. Saskatchewan, with the highest exemptions,
had below average bankruptcy rates.

With respect to the actual exemptions permitted under provincial or territor-
ial law, as of 1998 the jurisdictions differed widely with respect to the aggregate
value of the exemptions for individual debtors and also in the availability of par-
ticular types of exemptions.®* All the jurisdictions recognised exemptions
involving household goods and personal effects and tools of the trade. However,
not all of them recognised motor vehicles as falling into an exempt category
(unless the motor vehicle could be treated as a tool of trade) and not all of them
perceived the debtor’s equity in a homestead as deserving even of minimal pro-
tection. On the other hand, the Prairie provinces (Manitoba, Saskatchewan and
Alberta) were generous in protecting the acreage and homesteads of farmer
debtors. None of the Canadian jurisdictions has embraced the concept of a ‘wild
card’ exemption entitling a debtor to an aggregate dollar figure of exemptions

60 BIA, s 67(1)(b).

61 The incorporation of provincial exemption standards in the Canadian Bankruptcy Act 1919
may have been influenced by the US Bankruptcy Act 1898, which adopted the exemptions obtaining
in the debtor’s state of residence at the time of bankruptcy. The PITF Report (n 26 above) at ch 2(III)
recommended an optional federal exemptions list that a Canadian bankrupt would be entitled to
adopt at the time of bankruptcy in preference to the provincial standards that would otherwise
apply.

62 In 1997, the aggregate exemptions available in Alberta amounted to CAN$59,000, those in
Saskatchewan to CAN$62,000. See (1999) 37 Osgooode Hall Law Journal 205 at 258 (Appendix). In
both cases, the total figure includes a large exemption for the debtor’s residence. British Columbia’s
third place is warranted because of amendments adopted in 1998.

63 See SO 2000, c 26, Sched A, s 8.

64 See (1999) 37 Osgoode Hall Law Journal 205, 258 (Table A-1). Since then there have been
significant changes in several of the jurisdictions, notably in Ontario, but the table remains accurate
in indicating the disparate treatment of exemptions among the provinces and territories.
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Figure 2.1: 1991-96*
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*Chart prepared by Victor Liu, LLB, University of Toronto (1999), under Professor Ziegel’s super-
vision.

Notes:

(1) Vertical bars indicate consumer bankruptcies per 1,000 population for each province for the
years 1991-96 (inclusive).

(2) White ‘star-points’ indicate the available exemptions from seizure for each province based on
current exemption levels in that province. For the purposes of Figure 2.1, an assumption is
made that no significant change in exemptions occurred during the 1991-96 period (inclusive).

(3) For details of actual provincial exemptions, see (1999) 37 Osgoode Hall Law Journal 205,
258, appendix.

(4) Source of consumer bankruptcies per 1,000 population: Bankruptcy Branch, Industry
Canada.

which the debtor is free to allocate among designated real and personal property
as she sees fit.>

65 Apparently no study has been conducted in Canada on the impact of disparate provincial
exemptions on consumer bankruptcies, but the following sample of 900 summary administration
estates filed in 1998 and completed as of 8 December 2000 provides some idea of the aggregate
impact of the existing exemptions:

Median exempt ~ No of Median non- No of

value estates exempt value estates
Cash $150.00 N $200.00 298
Furniture $1,687.50 536 $1,000.00 15
Personal Effects $500.00 287 $430.00 16
Life Insurance $2,000.00 35 $600.00 58
Securities $3,911.48 38 $800.00 61
Real Property — House $86,000.00 50 $75,000.00 191
Real Property — Cottage n/a n/a $51,000.00 2
Real Property — Land n/a n/a $5,000.00 11
Automobile $1,500.00 222 $1,775.00 302

Source: OSB Ottawa. Note that real property values refer to the estimated value at the time of
bankruptcy and not to the value of the debtor’s equity in the property.
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The Canadian jurisdictions show remarkable unanimity in their treatment of
life insurance annuities and registered pension plans—both are exempt from
seizure, in and outside bankruptcy, regardless of the value of the annuity or pen-
sion plan at the time of bankruptcy.®® These exemptions do not apply to ‘regis-
tered retirement savings plans’ (RRSPs),®” a popular form of personal savings
plan in Canada for self-employed individuals, partners, executives and others,
but there is much pressure to give them equivalent status.®

(c) Optional Federal Exemptions

As previously mentioned, the PITF Report recommends the inclusion of a fed-
eral exemptions list in the BIA which a bankrupt would be free to adopt in lieu
of the provincial exemptions. Debtors would have to make their election
promptly following the bankruptcy. The Task Force’s rationale in making the
recommendation was to ensure that all bankrupts, wherever located in Canada,
would have the benefit of a reasonable set of exemptions. The Task Force felt it
would be premature to recommend the enactment of a mandatory schedule of
exemption to the exclusion of a provincial role. The specific exemptions and
exemption levels recommended in the Report are:®”

66 The availability of the exemption is a strong incentive to insolvent debtors to convert liquid
assets to an insurance annuity shortly before declaring bankruptcy. This has been held to be a
voidable settlement but is nevertheless protected as provincially exempt property under BIA,
s 67(1)(b). See Ramgotra (Trustee of) v North American Life Assurance Co (1996) 132 DLR (4th)
193 (SCC).

67 RRSPs enjoy a privileged tax treatment but can be collapsed before maturity, in which case
they become fully taxable. See Income Tax Act, RSC 1985, ¢ 1 (5th Supp) as amended, s 146.

68 See PITF Report (n 26 above) at ch 2(I). The Report supports giving RRSPs exempt status
in bankruptcy, subject to a three-year claw back of payments made into the plan before bank-
ruptcy, and provided the plan is promptly locked in on bankruptcy. There would also be an upper
limit on the eligible RRSP. See also Alberta Law Reform Institute, Creditors’ Access to Future
Income Plans, (Consultation Memorandum No 11, June 2002) (http://law.ualberta.ca/alri). The
Task Force spent a considerable amount of time discussing the treatment of RRSPs in bankruptcy.
However, it is important to bear in mind that only a small percentage (almost certainly less than
10%) of summary administration bankrupts have a RRSP and the median value is very modest.
See OSB Ottawa (2001), sample of 900 summary administration estates files in 1998 and completed
as of 8 December 2000 (n 65 above) (35 of the bankrupts had an exempt interest in a life insurance
policy or RRSP with a median value of $2,000; 58 of the bankrupts had such a non-exempt inter-
est with a median value of $600. Under provincial law, RRSPs do not generally enjoy exempt sta-
tus). An informed debtor with a substantial RRSP would ordinarily be expected to collapse the
plan before going bankrupt or to opt for a consumer proposal. If the debtor chooses the latter
option, there is the risk that the creditors may insist on the plan being cashed in as a condition of
giving their approval to the proposal but the creditors may relent if the terms of the proposal look
reasonable to them.

6 PITF Report (n 26 above) at ch 2(III). The format of the table has been modified by the author.
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(1) Apparel and household furnishings CANS$7,500
(2) Medically prescribed aids and appliances and
medicationfor use or consumption by the debtor

or the debtor’s family No Limit
(3) One motor vehicle whether used for personal,

trade or business purposes CANS$3,000
(4) Tools of the trade and professional books but not

including motor vehicles used in the trade or business CAN$10,000
(5) Debtor’s residence, defined to include a house,

apartment, mobile home and house boat CANS$5,000

(6) Real and personal property used by a debtor whose
livelihood is derived from farming, fishing, forestry
and other activities related to the natural resource
sector of the economy. The amount of the
exemption should be governed by applicable
provincial/territorial law CAN$10000-$20,000

This list is, and was intended to be, a compromise between those members of
the Task Force who questioned the wisdom of federal intervention in this area
and those who felt it was both justified and necessary. The group drafting the
specific recommendations considered the desirability of a ‘wild card’ option but
ultimately rejected it.

(d) Status of Secured Claims

Canadian consumer bankruptcy law is much more favourable to secured credi-
tors than is US law. There is no automatic stay in a straight bankruptcy for the
debtor’s benefit against the enforcement of a security interest as there is under
§362 of the US Bankruptcy Code. In Canada, the trustee can apply for a stay
which, if granted, cannot exceed six months.”® There is a similar but more
expanded provision in the case of a consumer proposal under BIA, Part IIT 2.7
It only has a limited effect because a secured creditor is not bound by a proposal,
even if it has been accepted by the other creditors, unless the secured creditor has
filed a proof of claim.”> The BIA has no counterpart to §522(f)(1)(B) of the US

70 BIA, s 69.3(2). Business debtors have much more significant protection under s 244 requiring a
secured creditor holding a security interest in all or substantially all of the debtor’s inventory,
accounts receivable or other property to give the debtor 10 days’ notice before enforcing the secu-
rity interest. For the history of this restriction see JS Ziegel, ‘Canada’s Phased-In Bankruptcy Law
Reform’ (1996) 70 American Bankruptcy Law Journal 383, at 399.

71 BIA, s 69.2(4).

72 BIA, s 66.28(2)(b). Debtors under a BIA, Part IIl 1 commercial proposal are better off because
secured parties can be included in a proposal without their consent. However, the proposal will not
bind the secured creditors unless they approve it by the requisite majority in number and value of
claims. Secured creditors in a commercial proposal are subject to an automatic stay under BIA,
s 69(1) and 69.1(1) to give the debtor an opportunity either to raise the money to pay off the secured
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Code allowing the debtor to avoid a non-possessory non-purchase money lien
in household furniture, professional books, tools of the trade and similar items
excluded from the bankrupt’s estate. However, the exemption legislation in sev-
eral of the Canadian provinces invalidates non-purchase money security inter-
ests in exempted property.”?

As interpreted by the Supreme Court of Canada,” the BIA also recognises a
security interest in the debtor’s post-bankruptcy property granted by the debtor
before bankruptcy if the security interest is valid under the relevant provincial
law. However, this rule is subject to two exceptions. First, BIA, section 68.1
invalidates any pre-bankruptcy wage assignment or assignment of professional
fees or payment for services rendered by the debtor so far as it affects post-bank-
ruptcy entitlements. Secondly, in a controversial decision,” the Supreme Court
also held that a security interest in after-acquired property is discharged on the
debtor’s discharge from bankruptcy if the property is acquired by the debtor
after the discharge.

So far as rights of redemption under the Canadian legislation are concerned,
in a straight bankruptcy that right is conferred on the Canadian trustee under
section 128(3) of the BIA on payment of the debt or the value of the security as
assessed by the secured party. However, it is not clear to what extent this right
also inures for the benefit of the debtor. With respect to rights of reinstatement
of the security agreement after default by the debtor, many of the provincial
Personal Property Security Acts contain varying rights of reinstatement in
favour of consumer debtors.”® Presumably, these rights survive the consumer’s
bankruptcy, at least in the case of property excluded from the trustee’s reach
under section 67(1) of the Act. In the case of a consumer proposal, section
69.2(4) of the BIA also appears to confer an implicit right of reinstatement in the
consumer’s favour, not limited to residential real estate, in the case of security
for a debt that does not become due until more than six months after the date of
approval or deemed approval of the proposal. However, the right is contingent

claims or to allow the debtor to persuade the secured creditors that they will be better off accepting
the debtor’s proposal. The position under a BIA, Part 11 2 proposal is ambiguous because of the pro-
visions in ss 66.34 and 66.4(1).

73 It has been held in Ontario that the exemptions in the Execution Act, RSO 1990, ¢ E 24 do not
apply to secured parties enforcing their security, only to creditors levying execution against the
debtor’s property. See Re Vantore (1995) 20 DLR (3d) 653 (Ont Gen Ct). The PITF Report (n 26
above) at ch 2(IV) recommends avoidance of all non-purchase security interests in exempted prop-
erty intended for the personal use or consumption of the debtor or the debtor’s family, including
apparel, household furnishings and motor vehicles.

74 Holy Rosary Parish (Thorold) Credit Union Ltd v Premier Trust Co [1965] SCR 503.

75 Holy Rosary Parish (Thorold) Credit Union Ltd v Bye (1967) 61 DLR (2d) 88, as interpreted in
Re Pelyea (1969) 11 DLR (3d) 35 (Ont CA). See further JS Ziegel, ‘Post-bankruptcy Remedies of
Secured Creditors: Some Comments on Prof. Buckwold’s Article’ (1999) 32 Canadian Business Law
Journal 142, at 149ff et seq; the reply by Prof. Buckwold (2000) 33 Canadian Business Law Journal
128; and the rejoinder by JS Ziegel (2000) 33 Canadian Business Law Journal 144.

76 For Ontario, see Ontario Personal Property Security Act (OPPSA), RSO 1990, c P 10, as
amended, s 66(2).
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on the court first issuing a stay of proceedings by the secured creditor. If issued,
the stay cannot exceed six months.””

Based on the above summary, we may fairly conclude that the Canadian Act
has so far paid very little attention to the needs of insolvent consumers occupy-
ing a mortgaged home, or holding a motor vehicle, essential household items
and other property subject to a security interest and necessary for the debtor’s
livelihood or his welfare and that of his family. However, the practical position
may not be as bad as the black letter law suggests it is. It appears that trustees
will often co-operate in allowing the debtor’s budget to include payments on
secured claims for essential items, including payments on a home mortgage and
vehicle, and that secured creditors will be equally amenable to such arrange-
ments because it usually also serves their interests.”®

7. SURPLUS INCOME PAYMENT REQUIREMENTS
(a) Current Statutory Position

Reference has already been made to the 1997 amendments to section 68 of the
BIA requiring the trustee to fix the amount of the debtor’s income that the
debtor is required to pay to the trustee for distribution among the creditors in
accordance with standards established by the Superintendent of Bankruptcy. To
appreciate the practical and conceptual significance of this important change, a
brief description is required of the earlier position.

The concept of requiring the debtor to pay over surplus income already
appeared in the British Bankruptcy Act 1914.7° However, the requirement was
not triggered until the court made such an order on the trustee’s application. In
practice, it appears, trustees generally abstained from using this power but pre-
ferred to wait until the debtor made his discharge application.?° The debtor’s
quest for an easy discharge order was regarded as sufficient incentive for him to
turn over part of his surplus income voluntarily before the discharge hearing. If
the trustee made an application for an income payment order, one of the factors
required to be taken into consideration by the court were ‘essential’ expendi-
tures incurred by the debtor for the maintenance of the debtor, his family and

77 A further difficulty arises because it is not clear whether s 69.2(4)(b) applies where the secured
party has invoked an acceleration clause, thereby taking the debt out of para (b) and bringing it
under para (a) as a debt due at the date of approval. Section 66.34(1) invalidates acceleration clauses
based on the consumer debtor’s insolvency or the fact of a proposal having been filed. However,
given the history and origins of the section, it is likely that it was only meant to apply to executory
contracts and not to security agreements.

78 However, it is not clear to what extent these sensible practices can be continued having regard
to the surplus income payment requirements under revised s 68 and the OSB’s cost of living stand-
ards under that section. See 2.7 below.

79 BIA, s 51. See further Report of the Review Committee on Insolvency Law and Practice (‘Cork
Report’) (Cmnd 8558, London, June 1982), ss 591-98.

80 [bid.
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dependants. This formula still appears in the current British Insolvency Act
1986.81

The Canadian story is more complicated. As previously indicated, section
67(1)(c) of the BIA and its predecessors have long provided that, subject to the
authorised exemptions, the debtor’s present and future property belongs to the
estate. However, there was considerable uncertainty whether ‘property’
included the debtor’s income. In Industrial Acceptance Corp v Lalonde,?? the
Supreme Court of Canada held that it did.

The result was regarded as unsatisfactory since it meant either that the trustee
could require the debtor to turn over all of the debtor’s income or that the
debtor was only entitled to claim the applicable exemptions under provincial
non-bankruptcy law. To clarify the position, section 68 was added to the BIA in
196683 authorising the trustee, and requiring him to do so if required by the
inspectors, to make an application to the court for an income payment order.
Initially the amendment only applied to the debtor’s earnings from employment
but was subsequently enlarged to include other forms of remuneration. The
court was given complete discretion in responding to the application ‘having
regard to the family responsibilities and personal situation of the debtor.” In a
later decision, the Supreme Court of Canada held that section 68 constituted a
complete code with respect to the trustee’s power to attach a debtor’s earn-
ings.8*

In practice, the result appears to have been very similar to the British experi-
ence—in consumer cases trustees were reluctant to exercise their powers
because it was time-consuming, because the trustees were poorly paid for such
efforts, and because there was no consistency in the payment orders made by
courts.® In 1991, the Superintendent of Bankruptcy sought to bring some moral
suasion to bear on trustees by issuing a directive that incorporated the
Superintendent’s ‘Guidelines’ for calculating surplus income.5¢

This is where matters stood when Working Group 1 of the Advisory
Committee (BIAC) established by the federal government in 1993 to make rec-
ommendations with respect to Phase II of the revision of the BIA reviewed the
position. Because of creditors’ unhappiness with the current operation of the
section, section 68 was completely revised to add powerful muscle to the section
to make sure that future debtors paid over their surplus income and that trustees
would not neglect their obligations.?” Some sense of the importance which the

81 Insolvency Act 1986, s 310; IF Fletcher, The Law of Insolvency (3rd edn, London, Sweet &
Maxwell, 2002) 8—-025-028. See also below ch 5(2)(b).

82 [1952] 2 SCR 109.

3 SC 1966—67, ¢ 32, s 10.

84 Marzetti v Marzetti [1994] 2 SCR 765.

85 The pre-1998 case law is summarised in Houlden and Morawetz (n 53 above) at F§52.

86 OSB Directive No 17R2, 10 January 1991. The directive was revised on 2 April 1993.

87 Nevertheless, the author does not share Prof Telfer’s or Prof Ramsay’s views that revised s 68
has brought about a reconceptualisation of the role of discharge in bankruptcy or that a new view
of debtor rehabilitation has emerged. See TGW Telfer, ‘Access to the Discharge in Canadian
Bankruptcy Law and the New Role of Surplus Income: An Historical Perspective’ in CEF Rickett

®
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federal officials attached to these goals may be gleaned from the sheer length of
revised section 68: no less than 14 subsections, to which must be added another
four printed pages in the OSB’s supporting directive of 30 April 1998, as mod-
estly amended on an annual basis to take account of changes in Statistics
Canada’s compilation of income requirements for low-income individuals and
families (LICO).88

The following are the key features of section 68 and the directive. The trustee
is initially responsible for determining the debtor’s monthly income and the
income of the members of his family, if living with the debtor, after deducting
expenses reflecting the debtor’s personal and family situation as well as the
expenses of the family members.3® The recognised expenses cover statutory pay-
ments for income taxes and such like and include non-discretionary expenses
such as child support and spousal maintenance payments.”

The trustee must next determine the debtor’s available surplus income by
consulting the Superintendent’s Standards showing the allowable living
expenses for a person in the debtor’s personal or family situation. These stan-
dards are based on Statistics Canada annual tables of low-income family units
(LICO), a family unit being considered as falling into a low-income category
when its income is substantially below other family units.” As of January 2002,
the cost of living allowance was CAN$1,602 for a single person, CAN$2,002 for
a couple, and CAN$2,490 for a family of three. The directive also provides that
where the total monthly surplus income of the debtor is equal to or greater than
CAN$100 and less than CAN$1,000, the debtor is required to pay 50 per cent of
the surplus income as calculated under the directive. If the surplus income is
CANS$1,000 or greater than CAN$1,000, the trustee must require the debtor to

and TGW Telfer (eds), International Perspectives on Consumers’ Access to Justice (Cambridge
University Press, forthcoming); and IDC Ramsay, ‘Models of Consumer Bankruptcy: Implications
for Research and Policy’ (1997) 20 Journal of Consumer Policy 269 at 271. The writer believes that
a more persuasive explanation is that revised s 68 is the creditors’ and OSB’s response to concerns
over the rapidly expanding number of consumer bankruptcies and trustees’ failure to use their sur-
plus income collection powers effectively as urged in the Superintendent’s 1991 directive. The
Superintendent and the creditors may have hoped that the prospect of mandatory surplus income
payments would stem the tide of bankruptcies, but this hope has not been realised.

88 For the current directive, see OSB Directive No 11R, effective 1 November 2000.

89 OSB Directive No 11R, s 4(1).

%0 1bid at ss 6(2) and 6(3).

91 LICOs are set according to the proportion of annual family income spent on food, shelter and
clothing. A Canadian family with average income currently spends 44% of its after-tax income on
food, clothing, shelter and other basic necessities. A low-income family is deemed one that spends
64% of its income this way. See further Bernard Paquet, Low Income Cutoffs from 1992 to 2001
and Low Income Measures from 1991 to 2000 (Statistics Canada, November 2002, Cat. No.
75F0002MIE2002005). Statscan insists that LICO does not measure poverty in Canada since there is
no objective way to measure poverty, nationally or internationally. In addition to the LICO tables,
Statscan also publishes ‘low income measures’ tables identifying Canadian family units whose
income is 50% of the median Canadian family unit income. Another low-income bench-mark,
‘market-basket measure’, related to families unable to afford a shopping basket of basic life neces-
sities, is currently being contemplated for adoption by the Canadian government. See Margaret
Philp, ‘New Poverty Gauge Based on Survival’ The Globe and Mail, 9 January 2003, A3.
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pay over at least CAN$500 and may require the debtor to pay up to 75 per
cent.” The surplus income amount may be amended by the trustee from time to
time to take into account material changes that have occurred in the personal or
family situation of the bankrupt.”? The official receiver may also ‘recommend’
to the trustee and the bankrupt changes to the amount to be paid by the bank-
rupt where he is of the view that the amount is substantially not in accordance
with the applicable standard.

It is important to emphasise that the directive applies a uniform standard of
cost of living allowances for all debtors in the same family situation regardless
of their social, economic or geographic background and location.”* Seemingly,
the trustee has no discretion in varying the debtor’s living needs unless somehow
it can brought under the rubric of non-discretionary expenses. If the debtor and
the trustee cannot agree on the amount required to be paid by the debtor, the
trustee must request mediation of the parties’ dispute.” If mediation has not
resolved the issue, the trustee may apply for a court hearing.”® Mediation has so
far been invoked very sparingly.®” If there is a court hearing, it is not clear, how-
ever, how much discretion the bankruptcy court has in determining the amount
of the debtor’s surplus income. Section 68(10) of the BIA requires the court to
act in accordance with the standards established in section 68(1) (ie, the stand-
ards set by the Superintendent) and ‘having regard to the personal and family

92 OSB Directive No 11R, s 7(2)(a)(b). In case of a family unit with more than one income, the
debtor’s surplus income is prorated as a percentage of the total family income. Ibid at s 8, and
Example (family unit of one).

93 BIA, s 68(4). There has been uncertainty with respect to the status of income earned by the
bankrupt prior to bankruptcy but received by him after bankruptcy, and with respect to the treat-
ment of non-periodic lump sum payments. The Supreme Court of Canada held in Marzetti v
Marzetti [1994] 2 SCR 765 and in Wallace v United Grain Growers [1997] 3 SCR 701 that it is the
characterisation of the entitlement, and not solely the date of accrual, that is material for ss 67 and
68 purposes, and these holdings have been applied by lower courts in a wider range of cases. See, eg,
Re Landry (2000) 21 CBR (4th) 58 (Ont CA); and further, R Klotz, ‘Who Gets the Bankrupt’s
Pre-bankruptcy Earnings?’ (2000) 15 CBR (4th) 153.

So far as the treatment of lump sum payments is concerned, lower courts have generally held that
it is a question for the court’s discretion. See Re Laybolt (2001) 27 CBR (4th) 97 (Nova Scotia). The
PITF Report (n 26 above) at ch 3(I) recommends clarification of BIA, ss 67—68 to address both issues.

24 During the discussions preceding the adoption of the directive, CIPA (since renamed as the
Canadian Association of Insolvency and Restructuring Professionals (CAIRP)) urged the adoption
of differential scales depending on the debtor’s province of residence and the size of the community
of the debtor’s residence, but its efforts were unsuccessful. The pre-1998 Guidelines also drew no
geographical distinctions with respect to differences in the cost of living within a province and
between the provinces. This silence influenced the court’s decision in Re Demnyen (1999) 4 CBR (4th)
67 (Sask QB) in rejecting the trustee’s argument that the debtor should be required to hand over a
larger share of his income because the cost of living in Regina, Saskatchewan, was lower than else-
where in Canada.

95 BIA, s 68(6).

%6 BIA, s 68(10)(b). The subsection does not confer a similar right of appeal on the bankrupt but
this must be an oversight in the drafting. The subsection also does not explain when mediation is
deemed not to have resolved an issue.

97 Between 1 October 1999 and 17 July 2002, there were 130 mediations across Canada involving
surplus income disputes and 125 involving bankruptcy discharge issues. (Information derived from
table supplied by OSB to author, 26 July 2002.)
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situation of the debtor’. These criteria seem to be the same as those incumbent
on trustees. As a result, unless courts are willing to massage the quoted words
beyond their intended meaning or somehow to find that the Superintendent’s
standards are too rigid, debtors may find that section 68 has forced them into a
procrustean bed.

(b) Results of Surplus Income Payment Requirements

A substantial body of data is now available on the operation of the Canadian
surplus income requirements and is partly reproduced in Table 2.1. The data are
important because Canada is the only jurisdiction in the three Commonwealth
countries with income contribution requirements surveyed in this study that has
developed this much detail. Table 2.1 shows the overall results from the 257,116
consumer bankruptcies filed between 1 August 1998 and 31 December 2001 and
indicates that 19.06 per cent of the consumer bankrupts had surplus incomes
calculated in accordance with the Superintendent’s directive. Further, 90.71 per
cent of the consumer bankrupts made section 68 payments to their trustees at or
above the prescribed levels; only 9.29 per cent of them failed to do so.

Table 2.2 shows the same results organised regionally by provinces and terri-
tories. The table shows wide variations in surplus incomes among the provinces.
Surplus incomes in the Atlantic provinces, Manitoba and Saskatchewan, are up
to 50 per cent and more less than the corresponding figures for Alberta, British
Columbia and Ontario. British Columbia ranked highest with an average sur-
plus income for the period under review of 25.33 per cent. Prince Edward Island
came in lowest at 9.12 per cent. It seems reasonable to attribute the lower sur-
plus incomes figures for Prince Edward Island and the other provinces to the
average lower incomes obtaining in the Atlantic provinces, Manitoba and
Saskatchewan.

Table 2.3 and Figure 2.2 tell yet another important story, and show the
amount of surplus income required and agreed to be paid by the consumer
bankrupts organised by province and territory in bands of CAN$100. They
reveal that, nationally, 55.6 per cent of the payments are below CAN$200, the
mean figure being CAN$240.16 and the median figure a still more modest
CAN$180.00.

Despite the low average and median surplus income figures, the OSB feels
that section 68 is meeting its intended purpose. This is because there are a
significant number of debtors with surplus incomes and because the great
majority of them have agreed to make the prescribed payments and are actually
making them. The record of payments is much better than the performance of
debtors opting to make a consumer proposal under BIA, Part III 2. In the latter
case, the failure rate has fluctuated between 25.6 and 41.7 per cent.”® Though

98 See 2.12 below.
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Table 2.1: Total Consumer Bankruptcy Population and Surplus Income Estates for
Canada and the Provinces from 1 August 1998 to 31 December 2001: Overall Results*

Total Total At or % At Below % %
population SI  above or standard below  with SI
estates standard  above
Canada 1998t 29,375 4,975 4,310 86.63% 665 13.37%  16.94%
1999 73,124 14,015 12,636 90.16% 1,379 9.84% 19.17%
2000 75,142 14,228 13,015 91.47% 1,213 8.53% 18.93%
2001 79,475 15,796 14,502 91.81% 1,294  8.19%  19.88%
Total 257,116 49,014 44,463 90.71% 4,551 9.29%  19.06%

*Source: OSB (Ottawa, January 2003).
1 The 1998 numbers represent 1 August 998 to 31 December estates only.

Table 2.2: Total consumer bankruptcy population and surplus income estates for
Canada and the Provinces from 1 August 1998 to 31 December 2001: by province*

Province Total Total Ator % Ator Below % % with SI
population SI above above standard below
estates standard
Newfoundland 1998+ 396 10 10 100.00% 0 0.00% 2.53%
1999 1,330 161 144 89.44% 17 10.56% 12.11%
2000 1,557 192 175 91.15% 17 8.85% 12.33%
2001 1,901 22§ 193 85.78% 32 14.22% 11.84%
Total 5,184 588 522 88.78% 66 11.22% 11.34%
Nova Scotia 19981 993 50 43 86.00% 7 14.00% 5.04%
1999 2,650 297 271 91.25% 26 8.75% 11.21%
2000 2,816 282 236 83.69% 46 16.31% 10.01%
2001 3,440 385 323 83.90% 62 16.10% 11.19%
Total 9,899 1014 873  86.09% 141 13.91% 10.24%
Prince Edward 1998t 68 3 3 100.00% 0 0.00% 4.41%
Island 1999 157 12 11 91.67% 1 8.33% 7.64%
2000 182 15 14 93.33% 1 6.67% 8.24%
2001 174 23 20  86.96% 31 3.04% 13.22%
Total 581 53 48  90.57% 5 9.43% 9.12%
New 1998t 444 17 13 76.47% 4 23.53% 3.83%
Brunswick 1999 1,214 125 114 91.20% 1 18.80% 10.30%
2000 1,393 153 130  84.97% 23 15.03% 10.98%
2001 1,748 176 170 96.59% 6 3.41% 10.07%
Total 4,799 471 427 90.66% 44 9.34% 9.81%
Quebec 1998t 10,193 1636 1363  83.31% 273 16.69% 16.05%
1999 23,322 4406 3926 89.11% 480 10.89% 18.89%
2000 23,170 4154 3801  91.50% 353 8.50% 17.93%
2001 24,111 3988 3639 91.25% 349 8.75% 16.54%
Total 80,796 14184 12729 89.74% 1455 10.26% 17.56%
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Province Total Total Ator % Ator Below % % with SI
population SI above above standard below
estates standard

Ontario 1998t 9,682 1775 1575 88.73% 200 11.27%  18.33%
1999 23,279 4574 4168  91.12% 406 8.88%  19.65%

2000 23,591 4734 4275 90.30% 459 9.70%  20.07%

2001 25,919 5892 5367  91.09% 525 891%  22.73%

Total 82,471 16975 15385 90.63% 1590 9.37%  20.58%

Manitoba 1998t 946 107 99 92.52% 7.48%  11.31%
1999 2,475 235 230 97.87% 2.13% 9.49%
2000 2,477 262 258 98.47% 1.53%  10.58%
2001 2,492 468 438 93.59% 30 6.41%  18.78%

Total 8,390 1072 1025  95.62% 47 4.38%  12.78%

& O o

Saskatchewan 1998t 595 39 35 89.74% 4 10.26% 6.55%
1999 1,618 156 153 98.08% 3 1.92% 9.64%

2000 1,834 162 144 88.89% 18 11.11% 8.83%

2001 2,027 222 209 94.14% 13 5.86%  10.95%

Total 6,074 579 541 93.44% 38 6.56% 9.53%

Alberta 1998t 3,104 584 533 91.27% 51 8.73%  18.81%
1999 8,799 1836 1622 88.34% 214 11.66%  20.87%

2000 8,844 2028 1897  93.54% 131 6.46%  22.93%

2001 8,110 2044 1918 93.84% 126 6.16%  25.20%

Total 28,857 6492 5970  91.96% 522 8.04%  22.50%

British 1998t 2,930 751 635  84.55% 116  15.45%  25.63%
Columbia 1999 8,181 2191 1979 90.32% 212 9.68%  26.78%
2000 9,173 2234 2078  93.02% 156 6.98%  24.35%

2001 9,489 2365 2217 93.74% 148 6.26%  24.92%

Total 29,773 7541 6909  91.62% 632 8.38%  25.33%

North West 1998+ 15 2 0 0.00% 2 100.00%  13.33%
Territories 1999 59 13 11 84.62% 2 1538%  22.03%
2000 64 8 6  75.00% 2 25.00%  12.50%

2001 36 7 7 100.00% 0 0.00%  19.44%

Total 174 30 24 80.00% 6 20.00% 17.24%

Yukon 1998t 9 1 1 100.00% 0 0.00%  11.11%
1999 40 9 7 77.78% 2 2222%  22.50%

2000 41 4 1 25.00% 3 75.00% 9.76%

2001 28 1 1 100.00% 0 0.00% 3.57%

Total 118 15 10 66.67% 5 3333% 12.71%

*Source: OSB, (Ottawa, January 2003).
T The 1998 numbers represent 1 August 1998 to 31 December 1998 estates only.
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Figure 2.2: Individual consumer surplus income filings in 2001 by
CANS$100 bands for all of Canada®
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*Source: OSB (Ottawa, January 2003).
Note: the title of the chart has been adjusted slightly by the author.

this is conjectural, the superior performance of surplus income bankrupts may
be due to a number of factors. One is the short period—nine months for most
bankrupts—for which debtors must maintain their payments compared with
the average length of three years for consumer proposals. Another factor is that
the amount of surplus income payments is objectively defined in the
Superintendent’s directive and cannot be adjusted by the bankrupt to meet his
individual wishes or circumstances. In a consumer proposal, on the other hand,
debtors may take an unrealistic view of their future capacity to pay in order to
ensure that creditors will not reject their proposals.

It is also safe to assume that Canadian creditors continue strongly to support
the surplus income regime despite the evidence that they actually derive
little direct pecuniary benefit from it.”® They may feel that it sends an important

22 One set of figures shows that surplus income received by the estate from files with surplus
incomes in a sample of 900 summary administration files only amounted to an average of
CAN$103.13 or 3.6 % of total receipts or 0.4% as a percentage of the receipts from all 900 files: OSB
Ottawa, Study of Receipts and Disbursements. Sample of 900 Summary Administration Estates.
Preliminary Results (2001) 16. Median receipts from all sources for all 900 files amounted to CAN
$1,795.13; the average was CAN $2, 460.84; 64.9% of the disbursements went to pay trustees’ fees.
Dividends paid to creditors amounted to 17.3% of the disbursements or CAN $310.56 per file of
median receipts of CAN $1,795.13. 1bid.
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message to debtors that bankruptcy does not provide a painless exit and that it
encourages over-indebted consumers with higher surplus incomes to opt for a
consumer proposal in place of a straight bankruptcy.

(c) Comparison with Schwartz/Anderson and Ramsay Findings

It is helpful to compare the section 68 results with the empirical findings in the
studies by Schwartz and Anderson (1998),'% and by Iain Ramsay (1996).'°! In
the Schwartz/Anderson study, the overall median net monthly income of the
debtors from all sources at the time of the debtors’ meeting with the trustee was
CAN$1,400, or CAN$16,800 if projected on an annual basis.'%2 By way of com-
parison, in 1995 the Statistics Canada low-income cut-off (LICO) for a single
adult living in a large urban area was CAN$16,874; for a family of four it was
CAN$31,753.193 Only about 37 per cent had a monthly income that was greater
than their monthly expenses and the amounts were usually quite small. The 70th
percentile was CAN$49 per month.'%* Prof Swartz concludes that relatively few
debtors—‘perhaps 10 or 15 percent’'®>—had significant amounts of surplus
income, and that estimate does not take into account any special circumstances
relevant to those debtors.

Prof Ramsay’s sample was restricted to debtors who had filed for bankruptcy
in the Toronto Bankruptcy District. The income figures might therefore be
expected to be different from those in the Schwartz/Anderson sample, which
was national in scope. His sample showed a median monthly net household
income of CAN$1,700 or CAN$20,400 if projected over a whole year.'%¢ The
latter figure compares with the median 1994 after-tax income of the general
Ontario population of CAN$34,561. With respect to surplus income, less than
one-third of the sample had surplus income of any kind at the time of declaring
bankruptcy. Of the 332 debtors who had a surplus monthly income, the median
was CAN$105.77 debtors, and just over 6 per cent of the total sample, had a sur-
plus income of over CAN$300.107

The Schwartz/Anderson and Ramsay findings are consistent with the section
68 surplus income results reported by the OSB. However, the data must be seen
in context. They do not show that the debtors were abusing the system and
could have paid off their debts without going into bankruptcy. In the

100§ Schwartz and L Anderson, An Empirical Study of Canadians Seeking Personal Bankruptcy
Protection (Ottawa, Industry Canada, 1998).

101 IDC Ramsay, ‘Individual Bankruptcy: Preliminary Findings of a Socio-Legal Analysis’ (1999)
37 Osgoode Hall Law Journal 15.

102§ Schwartz, ‘Symposium’ (1999) 37 Osgoode Hall Law Journal 83, at 96.

103 1bid.

104 The 80th and 90th percentiles were CAN$139 and CAN$259 respectively. Ibid.

105 1bid.

106 Ramsay (n 101 above) at 15, 33.

197 1bid at 35.
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Schwartz/Anderson sample, the median value of total liabilities was
CANS$26,016 compared with median assets of CAN$3,000.1%% In Prof Ramsay’s
sample, ‘consumer debtors’ had median liabilities of CAN$32,649'%° but a
majority of the bankrupts (60.8 per cent) had assets valued at less than
CANS$5,000; about 37 per cent of them had assets valued at less than the provin-
cial exemption from seizure of household effects of CAN$2,000.'° If we ignore
the debtors’ largely nominal value assets and concentrate on their surplus
income, even if one assumes net monthly surplus income averaging CAN$200,
it would have taken the debtors in the two samples 10 to 15 years to pay off
debtors’ median liabilities (assuming no change in their personal circumstances
during the payment period).

(d) Extension of the Nine Months’ Period

The PITF Report''! recommends that, on the trustee’s recommendation, the
nine months’ basic surplus income payment period be extended by another 12
months. The criteria used to determine the number and amounts of additional
payments will be established by the Superintendent’s directive and will appar-
ently allow trustees a limited amount of discretion in special cases in which the
extra payments would create ‘severe hardship’ for the bankrupts.

The Report’s rationale for this important recommendation is as follows. As
part of his section 170 report accompanying the bankrupt’s deemed discharge
application under section 168.1 of the BIA, the trustee is required to include a
recommendation as to whether or not the bankrupt should be discharged sub-
ject to conditions, having regard to the bankrupt’s conduct and ability to make
payments.'? In practice, it seems, trustees only recommend an extended period
of payments by the bankrupt in substantially less than 7 per cent of discharge
applications.''3 Nevertheless, trustees felt they were being targeted by debtors
seeking assurances that the trustees would not recommend extended periods of
surplus payments if their services were retained. The trustees hoped that the
injection of a strong objective element into the extended payment requirement
would relieve them from this pressure. The PITF Report does not indicate how
much surplus income would justify an extended order, the impact an extended
order will have on the bankrupt’s willingness to maintain the payments, and the
relationship between extended orders and consumer proposals. These issues are

108 Schwartz (n 102 above) at 103.

109 Ramsay (n 101 above) at 52, Table 10.

110 Ramsay (n 101 above) at 46, Table 7 and accompanying text. Ontario’s exemption for house-
hold effects was raised in 2000 to CAN$5,000.

11 At ch 3(IV).

112 BIA, s 170.1(1).

113 Tt is less than 7% because 7% represents the approximate total percentage of all objections to
discharge raised by trustees. Many, if not most of the objections, involve unpaid trustees’ fees and
the bankrupt’s failure to complete the counselling sessions.
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not theoretical since there is ample evidence, in Canada and elsewhere, that
there is a strong correlation between failure rates and the duration of a surplus
payment requirement or consumer proposal.!!#

8. THE CANADIAN DISCHARGE SYSTEM

We come now to what is the single most important difference between the
Canadian and US insolvency systems—the way in which the two countries
approach the debtor’s right to be discharged from further payment of her debts
after the initiation of bankruptcy proceedings. The Canadian developments will
be dealt with in this section; the US position and the current Congressional pro-
posals to change it will be discussed in Chapter 3 below.

As previously explained, the discharge provisions in the 1919 Canadian
Bankruptcy Act were largely copied from the provisions in the British
Bankruptey Act 1914 Act, which in turn were based on the Bankruptey Act 1883.
The US fresh start model was rejected because of its laxity, which one critic
described as a ‘sort of constant jubilee’.'"> The essential features of the 1919 Act
were the following. The debtor could apply for a discharge at any time.''® When
he did, the court had complete discretion in dealing with the application unless
the debtor had committed an offence or had otherwise misconducted himself, or
if the realisable assets were worth less than 50 cents in the dollar. If these restric-
tions did not apply, the court could grant or refuse the discharge, suspend the
discharge or make a conditional discharge order linked to the debtor’s future
earnings or the debtor’s income or after-acquired property.''” The court had to
refuse the application or suspend it for two years if the debtor had committed a
bankruptcy offence.!'s

The 1949 Act'" introduced an important procedural change in deeming the
bankrupt to have made a discharge application no earlier than three months
after the bankruptcy order and no later than 12 months. In the case of a first time
individual bankrupt, the 1992 amendments'?° simplified the procedure still fur-
ther in deeming the application to be made nine months from the date of the
bankruptcy order unless the debtor had waived this entitlement.

From the beginning, a discharge application was accompanied by a report
from the trustee about the debtor’s conduct and the factors leading to the
debtor’s bankruptcy. The 1997 amendments retained this requirement and
tightened it substantially.’?! The trustee is now also required to report (a) on

114 See ch 2.12 below and Chapter 3 below.

115 L Duncan, The Law and Practice of Bankruptcy in Canada (Carswell, 1922) 38.
116 Bankruptey Act 1919, ss 58-59.

17 1bid, s 58(4).

18 1bid.

19 SC 1949, c 7, s 127.

120.SC 1992, ¢ 27, s 61(1), adding s 168.1(1)(f) to the parent Act.

121 §C 1997 ¢ 12, ss 100-101. See now BIA, ss 170-170.1.
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whether the debtor had made the required surplus income payments, (b)
whether the debtor could have made a viable proposal, and (¢) to provide the
court with the trustee’s own recommendations. In setting up this seemingly
complex discharge structure, the federal Parliament was obviously striving to
strike a balance between enabling a ‘poor and unfortunate’ Canadian debtor to
make a fresh start and sending a strong signal to debtors that debts could not be
sloughed off easily regardless of the debtor’s financial circumstances, past con-
duct and capacity to make future payments. Nevertheless, on paper at least, the
provisions were, and remain, heavily creditor-oriented and retain a nineteenth
century anti-discharge bias.

The actual practice has been very different and tells a markedly different story
about the universe of over-committed debtors seeking relief from the burden of
debt. For many years, between 8090 per cent of discharge applications involved
no-asset cases and an absolute or automatic discharge was granted in the great
majority of cases. For example, in 1998, out of a total of 83,431 discharge appli-
cations, 79,999 (96 per cent) involved summary estates and 3,432 regular
estates.'?2 Of the combined cases, 60,178 (72.1 per cent) resulted in an automatic
discharge; 17,736 (21 per cent) were given an absolute discharge and 5,480 (6.5
per cent) a suspended discharge. Only 14 received a conditional discharge
(0.0016 per cent) and only four applications'?* were refused. By way of com-
parison, Prof. Ramsay reports'?* the following results from 1,118 discharge
applications in his sample of 1994 bankrupts: 85.4 per cent were unopposed; of
those who opposed the application, 5.7 per cent were creditors, 8.6 per cent were
trustees, and 0.3 per cent came from the Superintendent of Bankruptey.
Apparently, most of the trustees’ opposition related to non-payment of the
trustee’s fee and expenses or the debtor’s failure to complete the mandatory
counselling sessions. Commercial creditors rarely file an opposition to the appli-
cation. For example, a search of Quicklaw entries for the 1992-98 period pro-
duced a list of 104 reported oppositions, of which all but 20 related to
non-payment of student loans.'?*

9. OPPOSED APPLICATIONS

Before the 1997 amendments, it seems that, in the relatively few creditor oppo-
sitions that came before them, Canadian courts made a conscientious effort to

122 Roundtable on Recent Consumer Bankruptcy Developments, Materials for Distribution, 21
July 1999 (Faculty of Law, University of Toronto, Convenor: JS Ziegel) 6 (hereafter Roundtable
Materials).

123 The table refers to ‘Hearing refused’, which the writer interprets to mean ‘Application
refused’.

124 Ramsay (n 101 above) at 69.

125 Quicklaw is a leading Canadian electronic database for Canadian judgments. Undoubtedly,
there were more than 104 oppositions. Quicklaw generally only reports cases in which a written
judgment has been rendered.
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distinguish between different types of debt: consumer debts versus commercial
debts, tort claims versus contractual debts, debts owing to government agencies
versus private sector debts (to cite some of the distinctions) as well as to the
debtor’s conduct and culpability if any. The courts often also reaffirmed the
need to balance the public interest with the debtor’s need to rehabilitate herself
and to start a new economic life.’?¢ Nevertheless, the results varied greatly and
the courts were not bound by any statutory standards. It is this feature of the
pre-1997 position that most concerned Canadian creditors and that has
attracted the criticism of US observers of the Commonwealth discharge system.

It is unclear how far the 1997 amendments have changed the scope of the
court’s discretion in dealing with discharge applications, and in particular how
far a judge is free to discount the trustee’s report that the debtor was in breach
of section 68 of the BIA or that the debtor could have made a viable proposal. If
the trustee’s report is conclusive on these issues, how far does it tie the hands of
the court in disposing of the discharge application? On the strength of sections
172(2) and 173(1)(m) and (n),'?” it seems clear that the court cannot grant an
unqualified discharge even if the court believes this to be the best solution. The
court must either dismiss the application or, more realistically, make a condi-
tional order. If the court opts for a conditional order requiring future payments
by the debtor, is the court bound to apply the Superintendent’s standards?
Section 172(2) does not so provide. However, if the court is free to ignore the
standards, this may establish a double standard of liability for debtors: one gov-
erned by section 68 before the discharge application and the other by whatever
conditional order the court deems appropriate in the circumstances. A
Canadian appellate court still has to rule on these important constructional
issues.

10. NON-DISCHARGEABLE DEBTS
(a) General Overview

All of the common law jurisdictions exclude various types of liability from the
reach of a discharge order; this has been true of the Canadian legislation from

126 For a leading case setting forth a list of the criteria, see McAfee v Westmore (1988) 23 BCLR
273 (CA).

127 These provisions read as follows:

s 172(2) The court shall on proof of any of the facts mentioned in section 173:

(a) refuse the discharge of a bankrupt;

(b) suspend the discharge for such period as the court thinks proper; or

(¢) require the bankrupt, as a condition of his discharge, to perform such acts, pay such mon-
eys, consent to such judgments or comply with such other terms as the court may direct.

s 173(1) The facts referred to in section 172 are: . . .

(m) the bankrupt has failed to comply with a requirement to pay imposed under section 68;

(n) the bankrupt, if the bankrupt could have made a viable proposal, chose bankruptcy
rather than a proposal to creditors as the means to resolve the indebtedness;
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the beginning. Table 2.4 shows the current list of Canadian exclusions'?® in a
comparative setting. The Canadian list is only half the length of the US list but
not as short as the Australian or British lists. The rationales for the exclusions
vary and have not received much discussion in Canada. The first exclusion in the
BIA (fine or penalty in criminal proceedings) presumably is intended to maintain
the integrity of the criminal justice system. The second exclusion, a damage
award for intentional bodily harm or sexual assault, is apparently grounded in
a belief that protection of the victims in such cases outweighs the bankrupt’s
claim to a fresh start. A similar sentiment seems to underlie the sixth exclusion
involving a debt or liability arising from false representations. However,
this exclusion can be manipulated (as it has been in the past) by unscrupulous
creditors and used as a collection device even though the debtor has received a
discharge.

(b) Student Loans'?®

Particularly troubling is the final and most recent exclusion, which was only
added in 1998. The value of student loans by federal and provincial govern-
ments tripled between 1990 and 1995 from CANS$768.5 million to CAN$2,131.5
million.'3¢ Student loans also figured prominently in the liability of debtors in
the Schwartz/Anderson survey. The authors found that 25.3 per cent of poten-
tial bankrupts had student loans and that among young people (32 per cent of
the sample were under 30) the percentage was 45 per cent.'3! For 28 per cent of
the young people, student loans represented 50% or more of the overall debt.

Before 1997, student loans did not feature at all in the Canadian list of non-
dischargeable debts. However, there was mounting governmental concern over
the number of student borrowers secking bankruptcy relief and section
178(1)(g) was added as part of the 1997 package of amendments.'3? Subsection
1(g) provided that a discharge was not available in respect of a federally or
provincially sponsored student loan before the expiration of two years after the
student ceased to be a full or part-time student. Even where the two year
requirement had been met, the student was only entitled to have the debt dis-
charged if the court was satisfied (a) that the debtor had acted in good faith in
dealing with his loan liabilities, and (b) that the debtor had and would continue
to experience such financial difficulties that the debtor would be unable to repay
the loan.

128 BIA, s 178 as amended. The PITF Report (n 26 above) at ch 3(X) recommends some modest
amendments to the section.

129 For a detailed discussion of this issue, see S Schwartz, ‘The Dark Side of Student Loans’ (1999)
37 Osgoode Hall Law Journal 307.

130 Schwartz (n 102 above) at 109, Table 7.

131 1hid at 117.

132.§C 1997, ¢ 12,5 105(2).
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Table 2.4: Comparative table of non-dischargeable debts in bankruptcy*

Canada Australia England and Wales ~ United States

BIA s 178 as am. Bankruptcy Act, Insolvency Act Bankruptcy Code 1978
s 153(2); (2A) 1986, s 281(3)=(6)  as am., § 523

(1) Any fine, penalty (1) A debtona (1) Debt arising out (1) Income, property,

or restitution order  recognisance or bail of fraudulent employment or excise

imposed in respect bond in criminal conduct. debts for varying

of offence. proceedings. periods.

(2) Damage award (2) Liability to make (2) Criminal fines, (2) Debt relating to

for intentional bodily contributions to but not penalties fraudulent conduct.

harm or sexual assault. trustee from for public revenue

bankrupt’s income. offences.

(3) Debt or liability (3) Debt incurred (3) Liability for (3) Creditors not
for alimony. through fraud or personal (injuries, disclosed by debtor.
fraudulent breach of damages for
trust. negligence, nuisance,

or breach of a
statutory, contractual
or other duty, except
as otherwise directed
by court.

(4) Debt or liability  (4) Liability under ~ (4) Debt arising under (4) Debt for fraud

for support or main-  maintenance agree- order in family or while acting in a
tenance order or agree- ment or maintenance domestic proceedings. fiduciary capacity, or
ment for support of  order, but court may for embezzlement or
spouse or child. grant relief from larceny.

arrears in payment.

(5) Debt or liability  (5) Debt owed for  (5) Other bankruptcy (5) Debt owed for
for fraudulent conduct pecuniary penalty  debts as prescribed alimony, maintenance
while acting in a order. by regulation. or support of spouse

fiduciary capacity.

(6) Debt or liability
for obtaining property
by false pretences

or fraudulent misrep-
resentation.

(7) Liability to
creditor for debt not
disclosed to trustee to
extent of creditor’s
entitlement to a divi-

dend.

or child pursuant to
agreement or order.

(6) Debt for wilful
and malicious injury
to entity or property
of entity.

(7) Debt for fine,
penalty or forfeiture
to governmental unit
relating to tax (other
than under (1) above
or imposed for
transaction within
three years).
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Canada Australia England and Wales

United States

(8) Debt for govern-
mental loan or guarantee
made for educational
purposes. No discharge
before 10 years after
bankrupt ceased to be
full- or part-time student.

(8) Debt incurred for
educational purposes,
except for debt more
or in cases of hardship.

(9) Debt for death or
personal injury caused
by the debtor’s opera-
tion of a motor vehicle
while intoxicated.

(10) Debt listed by the
debtor in a prior
bankruptcy case in
which the debtor
waived discharge, or
was denied a discharge.

(11) Debt owed to a
financial institution due
to fraudulent act while
acting in a fiduciary
capacity.

(12) Debt for malicious
or reckless failure by
debtor to fulfil commit-
ment to maintain
capital of federal
depository institution.

(13) Debt for payment of
restitution order under
title 18.

(14) Debt incurred to
pay tax to the United
States that would be
non-dischargeable
pursuant to (1).

(15) Debt not of the
kind described in (5)
that is incurred by the
debtor in the course of
a divorce or separation
unless non-discharge
will cause hardship to
debtor.
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Table 2.4 (cont.):

Canada Australia England and Wales ~ United States

(16) Debt for a fee or
assessment to a
membership associa-
tion for co-operative
housing and condo-
miniums.

(17) Debt for a fee
imposed by a court to
cover court costs. Debt
owed under (18) state
law to a state or muni-
cipality that is in the
nature of support and
isenforceable under the
US Social Security Act.

* This table was prepared in 1998 under the author’s supervision by Martha Hundert, then a
University of Toronto law student and now an associate with McCarthy Tétrault in Toronto. (The
author has made some clarificatory changes to the table.)

The federal government obviously had second thoughts about the adequacy
of this solution. Without prior warning, the government introduced a further
amendment to section 178 as part of the 1998 budget resolution increasing the
period in section 178(1)(g) from two years to 10 years.'33 This radical change in
bankruptcy policy provoked much criticism from student groups, the Canadian
Bar Association, and many trustees on the grounds of its harshness for students
unable to find suitable jobs on graduation, and has also led to constitutional
challenges under the Canadian Charter of Rights and Freedoms.'3* The student
concerns found a responsive chord with the Personal Insolvency Task Force and
its report recommends'3’ allowing student debtors to apply for a discharge of
the student loan five years after completion of the study programme and even
earlier with the court’s permission, in cases of hardship.

133 SC 1998, ¢ 21, s 103. To offset the impact of the amendment on student debtors, the 1998 fed-
eral budget introduced a new and very large scholarship programme (the Millennium Scholarship
Fund) and provided various relief measures under the Canada Student Loans Program for students
experiencing difficulties in making payments.

134 Roundtable Materials (n 122 above) at 7.

135 PITF Report (n 26 above) at ch 2(I). The basis of the Charter challenge is that the 1998 amend-
ment is discriminatory and therefore violates s 15 of the Charter. See Canadian Federation of
Students (CFS) Bankruptcy Charter Challenge (http://www.cfs-fcee.ca/new_campaigns/bank-
ruptcy.shtml) (last accessed 12 September 2002).
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11. CANADIAN ALTERNATIVES TO STRAIGHT BANKRUPTCY

An insolvent Canadian consumer seeking relief from her indebtedness other than
through bankruptcy'3¢ has the following options. She may elect to seek a statu-
tory consolidation of her debts under Part X of the BIA or make a proposal to her
creditors under Part I1I 2 of the BIA.'3” The critical difference between a statutory
consolidation and a proposal under Division 2 is that a consolidation order pro-
vides for no remission of any part of the debt whereas Division 2 clearly contem-
plates it although it is not mandatory.'38 Still another route open to Canadian
debtors is to seek the assistance of a non-profit debt repayment and credit coun-
selling service, such as the ones that have been active in Ontario for more than 30
years,'3® or of a commercial debt adjustment service. Credit counselling agencies
are strongly supported by Canadian creditors. Undoubtedly they provide an
important service but their overall impact on the Canadian consumer insolvency
scene is modest since, apart from their counselling functions, they only act as debt
pro-rating agencies; they have no power themselves to grant debt relief and do not
ordinarily seck remission from any part of their clients’ debts. Their job is to
obtain creditors’ acceptance to a payment plan over an agreed number of years.
Part X of the BIA has its genesis in orderly payment of debts legislation adopted
in Manitoba during the Depression and subsequently copied in Alberta.'° In a
1960 decision,'#! the Supreme Court of Canada held the legislation ultra vires the
provinces as an encroachment on the federal government’s exclusive insolvency

136 Recall that in Canada a debtor who opts for a reorganisational proposal under Part III of the
BIA, or a consolidation order under Part X, is not treated as a bankrupt person though the bank-
ruptcy rules will apply where appropriate. See BIA, s 66(1).

137 The consumer may also make a proposal under BIA, Part III 1 and must do so if her total
indebtedness, excluding a mortgage debt on the consumer’s principal residence, exceeds
CANS$75,000: BIA, s 66.11. Until 1992, only one set of provisions were available for both commer-
cial and consumer proposals. What is now Part Il 1 was extensively revised in the 1992 BIA amend-
ments and a new Division 2 was added to cater to consumer needs.

138 See BIA, s 66.11, definition of ‘consumer proposal’ and s 2, definition of ‘proposal’.

139 The largest and oldest of the credit counselling agencies in Ontario is Credit Counselling
Service of Toronto, which was established in 1965. There are now 27 non-profit credit counselling
agencies in Ontario who are members of an umbrella organisation, the Ontario Association of
Credit Counselling Services (OACCS). ‘Credit counselling’ is a misnomer since from the beginning
the agencies have been equally active in running debt management programmes for the benefit of
debtors and their creditors. For example, in fiscal year 1998 the OACCS opened 13,944 new coun-
selling cases and 4,275 new debt management files. CAN$22.5 million was distributed to creditors
under debt management plans: OACCS Statistical Highlights 1998. The debt repayment programme
of the OACCS members has assumed much greater importance since the withdrawal of provincial
financial support in March 1992 and the enhanced reliance of the agencies on financial contributions
from creditor members of individual agencies. For further details, see the excellent research paper
by Andrew C Dekany, Consumer Debt Counselling in Canada (Major Research Paper for Osgoode
Hall Law School LLM Programme, September 1999).

140 Quebec adopted a similar law much earlier, known as the Lacombe Law, which is still part of
the Quebec Code of Civil Procedure. See Code, Book IV, arts 652 — 659.

141 Reference re Validity of the Orderly Payment of Debts Act 1959 (Alberta) [1960] SCR 571
(Canada).
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jurisdiction. This forced the federal government to introduce legislation of its
own and it did so in 1965 by adding Part X to the BIA. Part X only applies to those
provinces which have elected to adopt it; only six provinces have done so.'#? The
total number of consolidation orders made in 1998 amounted to 1,539, or only
about 2 per cent of the number of personal bankruptcies declared that year.

Division 2 of Part IIl was added as part of the major amendments to the BIA
in 1992 to give insolvent consumer a more flexible and attractive reorganisa-
tional vehicle than Part X. The hope has been realised. The number of consumer
proposals filed in 1995, 2,419,'43 was only 341 more than the number of Part X
orders. It grew to 4,737 in 1997 and jumped to 13,383, or 16.8 per cent of the
number of consumer bankruptcies, in 2001.4* This is still well below the almost
30 per cent ratio of chapter 13 plans to chapter 7 filings in the United States, but
a great improvement over the number in the earlier years. The increased filings
are almost certainly due to the 1997 amendments to the BIA and the new surplus
income payment provisions in section 68. Another probable reason is that as a
result of the change in fee structure introduced in the BIA Rules in 1998,'45
trustees have a much stronger incentive to recommend a consumer proposal
than they had before. However, there is also a grey side to the picture. There was
a high failure rate in the first three years of the new proposal provisions: 39.3 per
cent in 1993, 41.7 per cent in 1994, and 35.1 per cent in 1995.14¢ The failure rate
was much lower in 1997 and 1998: 25.6 per cent in 1997, 16 per cent up to 30
April 1998 and 13.7 per cent after 30 April.'#*” The PITF Report!*® quotes a fail-
ure rate of 31.5 per cent, as of 20 June 2002, for proposals made between 1 May
1998 and 3 December 2000 and a failure rate of 34.1 per cent for proposals filed
between 1 May 1998 and 30 April 1999.14°

There appear to be various reasons for the lesser apparent popularity of BIA,
Part I1I 2 proposals in Canada as compared to the popularity of chapter 13 in the
United States. Part III 2 has a much lower monetary ceiling than chapter 13 and
only covers aggregate debts up to a maximum of CAN$75,000, excluding debts
secured by the debtor’s principal residence, or as prescribed by regulation.'3°
Still more important is the fact that a secured creditor cannot be included in a

142 For the list, see Industry Canada, Office of the Superintendent of Bankruptcy, Annual
Statistical Summary for the 1995 Calendar Year, 38, and cf BIA, s 242.

143 1bid, Table 4B, at 6.

144 OSB, Annual Statistical Report 2001, 4-6.

145 BIA Rules, Rule 129, applicable to proceedings commenced after 30 April 1998.

146 Email to author from Trent Craddock of the OSB Office, 9 March 2000.

147 Ibid.

148 PITF Report (n 26 above) atch 1,n 7.

149 Another set of figures appears in OSB, Study of Characteristics of Personal Insolvencies.
Sample of 500 Division 1l Proposals filed June 1,1998 to December 31,1998, Preliminary Results and
Comparison with Sample of 900 Summary Administration Estates Filed in 1998 and Closed as of
December 8,2000 (June 2001) Table 6 and Chart 5. As of 12 June 2001, 23.2% of the proposals were
‘unsuccessfully completed’” and 10.2% were ‘ongoing failed’, for a total of 33.4%.

150 BIA, s 66.11. Cf US Bankruptcy Code §109(e). The PITF Report (n 26 above) at ch 3(II), rec-
ommends consumer access to BIA, Part 2 without a monetary ceiling but with a ceiling of
CAN$100,000 on business debts owed by individual debtors.



Canada 47

proposal without the secured creditor’s consent.'S! In practice, debtors appear
to be able to work their way around this difficulty;'*2 nevertheless, the exclusion
of secured claims weakens a debtor’s rehabilitational prospects. Another impor-
tant difference between BIA, Part 1112 and US chapter 13 is that a Canadian pro-
posal requires creditor consent before it can become effective.'s* On the other
hand, approval of the proposal by the court is not a precondition in Canada, as
itis of a plan under chapter 13 in the United States, unless in Canada the admin-
istrator or other interested party requests a court hearing.'>*

BIA, Part III 2 is also stricter than chapter 13 in dealing with breaches of the
terms of an approved proposal. On application, the Canadian court may annul
a proposal that is in breach as well as for other reasons, and if an annulment
order is made the debtor is deemed to have made an assignment in bank-
ruptcy.'3S Still more important, there is an automatic annulment where the
debtor has been in default of monthly payments for more than three months,!5¢
but it does not also result in a deemed bankruptcy.’” A Canadian judge, unlike
his US colleague, has no power to grant the debtor a discharge from the debtor’s
remaining debts because of the hardship to the debtor in being required to con-
tinue with the proposal.’*® Even if the Canadian debtor successfully completes
the terms of the proposal, he still faces the same number of non-dischargeable
debts as he would in a straight bankruptcy; unlike an American debtor,'5® the
Canadian debtor receives not even partial relief.

12. OPERATIONAL ASPECTS OF CONSUMER PROPOSALS AND COMPARISON WITH
SUMMARY ADMINISTRATION RESULTS

In June 2001, the OSB published the preliminary results of a very valuable study
of the characteristics of a sample of 500 Division 2 proposals and compared
them with a sample of 900 summary administration bankruptcy cases. The
study merits detailed examination but the following highlights must suffice for
the purposes of this chapter. The median monthly income of consumer proposal
debtors was CAN$2,437 (median annual income CAN$29,444) compared with

151 BIA, s 66.28(2)(b).

152 Typically by providing in the proposal that the debtor will continue to make payments to
secured creditors as before. However, this approach only works if the debtor’s surplus income is
large enough to cover monthly payments to both secured and unsecured creditors.

153 The creditors’ consent is assumed if 25% or more of the creditors do not require a meeting
and if a meeting is not asked for by the official receiver: BIA, ss 66.14(b)(iv), 66.15(2), 66.17, 66.18.

154 BIA, s 66.22(1).

155 BIA, s 66.3(1), (5)(a). Cf US Bankruptcy Code §1307(c) (court may convert a chapter 13 case
to a chapter 7 case).

156 BIA, s 66.31(1).

157 Houlden and Morawetz (n 53 above) at E§35.12.

158 US Bankruptcy Code §1328(b). It seems that in practice US courts are reluctant to grant this
relief.

159 US Code §1328(a) and cf In re Kourtakis, 75 BR 183 (Bankr ED Mich 1987); E Warren and
JL Westbrook, The Law of Debtors and Creditors (4th edn, Little, Brown & Co, 2001) 426-27.
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CANS$1,710 (annual income CAN$20,520) for the bankrupt individuals.'®®
There was a similar difference in the average value of assets held by the two
cohorts: CAN$54,079.45 in the case of proposals and CAN$29,815.62 for the
bankrupts.te! This difference was equally reflected in the value of types of assets
(houses, autos, life insurance policies/RRSP plans etc) held by the cohorts and
the frequency with which an item appears among the insolvent’s assets. There
was very little difference between the mean liabilities of the two groups
(consumer proposals, CAN$69,076.67; summary administration cases,
CAN$68,641) but there was over a 40 per cent difference between their median
liabilities (CAN$46,057 and CAN$32,673 respectively).'62 In terms of the types
of liabilities, there is an arresting inversion. Average unsecured liabilities are a
third higher for the summary administration bankrupts (CAN$44,277) as
compared with the consumer proposal debtors (CAN$31,024.74), but secured
liabilities of the latter group are 50 per cent higher than for the bankrupts
(CANS$38,343.95 and CAN$24,364 respectively).'®® In short, the study
corroborates the intuition that consumers with higher incomes and more assets
to protect will gravitate towards proposals whereas asset and income poor
consumers will choose bankruptcy. A final point of comparison is also worth
making: it is based on this study and on another OSB study involving surplus
income payments.'®* These show median monthly payments of CAN$290.00 in
case of consumer proposals and CAN$180.16 for surplus income payments.

13. REAFFIRMATION AGREEMENTS

Unlike in the United States, the question of when an agreement between a debtor
and the debtor’s creditors reaffirming the debtor’s obligations discharged by the
bankruptcy should be recognised, and the kind of safeguards necessary for the
debtor’s protection, have received very little attention in Canada. The topic is
not even mentioned in the BIA and was not discussed as part of the deliberations
leading to the 1992 and 1997 amendments to the Canadian Act. In fairness to the
Working Group responsible for the 1997 amendments, it must be added that
reaffirmation agreements do not enjoy a high profile in Canada and have
attracted very little academic attention. Also, very little appears to be known
about how widely reaffirmation agreements are relied on by Canadian creditors

160 See n 149 above, at Tables 15-16.

161 Ibid at Tables 19-20.

162 Ibid at Table 31.

163 Ibid at Tables 21-22. Presumably, secured liabilities of the consumer proposal debtors are
much higher because home ownership is more common and because the home mortgages are for
higher amounts. Secured amounts owing on autos are also likely to be significantly higher because
the autos were bought new or are more expensive models.

164 See OSB Industry Canada, 5 Year Review Issues, Personal Bankruptcies, Breakdown by
Personal Surplus Income Code By Division Office, PSRA/6 Year Review.



Canada 49

to undo the ‘mischief’ caused by a debtor’s discharge from bankruptcy.!¢s
However, it would be a mistake to conclude that reaffirmation agreements are
not used in Canada. The case law clearly shows the contrary.'®® Reaffirmation
agreements are governed in Canada by general contract principles. This means
that while a debtor’s bare promise after discharge to pay a pre-bankruptcy debt
will be unenforceable,'¢” the promise will be enforceable if it is supported by
new consideration, such as a creditor’s promise to renew a line of credit or to
make a new loan.'®® The position is the same with respect to the debtor’s
reaffirmation of her personal obligations under a secured loan. However, much
uncertainty remains with respect to whether a debtor remaining in possession of
collateral after a discharge and continuing to make payments to the secured
party will be construed as a reaffirmation of the security agreement.'®®

To its credit, the Personal Insolvency Task Force attempted to come to grips
with the reaffirmation challenges,”® though it remains to be seen whether the
Canadian Parliament can be persuaded to endorse the Task Force’s complex
proposals. The key recommendations are the following:

(a) the line of cases holding that retention of the collateral by the debtor after
commencement of bankruptcy proceedings and accompanied by continued
payments of the debts amounts to reaffirmation of the security agreement
should be overruled;

(b) reaffirmation agreements in respect of unsecured transactions should be
prohibited in all circumstances;

(c) reaffirmation agreements in respect of secured transactions should be pro-
hibited except to the extent permitted by the BIA as described in the recom-
mendations; and

(d) it should be an offence under the BIA for a creditor having knowledge of the
bankrupt’s discharge from bankruptcy to accept payment of any indebted-
ness released upon the bankrupt’s discharge except in certain circumstances

165 The author made enquiries with various trustees and only one had had first hand experience
with a reaffirmation agreement. The others had heard vague rumours about this or that creditor try-
ing to use reaffirmation agreements but the stories were very insubstantial.

166 See the annotations in Houlden and Morawetz (n 53 above) H24.6, at 6-125/127.

167 Heather & Sonv Webb (1876) 2 CPD 1 (England); Trans-Canada Credit Corp v Wolfe (1994)
28 CBR (3d) 237 (Manitoba). The position is the same in England: IF Fletcher, The Law of
Insolvency (3rd edn, Sweet and Maxwell 2002) 11-023.

168 Jakeman v Cook (1875) LR 4 (Ex Div) 26.

169 Houlden and Morawetz (n 53 above) at H24. Some Canadian courts have implied a reaffirma-
tion or novation agreement in such circumstances. See, eg, Seaborne Acceptance Corp v Moen
(1986) 62 CBR (NS) 143 (BCCA), criticised in Houlden and Morawetz (n 53 above) H24 at 6-126 and
by Buckwold in (1999) 31 Canadian Business Law Journal 335. The decision can probably be
justified on the ground that the lessor in that case was never notified of the debtor’s bankruptcy. See
JS Ziegel, ‘Comment’ (1999) 32 Canadian Business Law Journal 142. The BIA has no provision
requiring the debtor or the debtor’s trustee to advise the secured creditor of the estate’s intentions
with respect to collateral in the estate’s possession after bankruptcy. The assumption seems to be
that the initiative rests with the secured creditor since the secured creditor is entitled to demand
release of the collateral unless the trustee elects to redeem the property. See BIA, ss 69.3(2), 128(3).

170 PITF Report (n 26 above) at ch 2(V).
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permitted by the BIA (and described in the recommendations) and any imper-
missible payments should be recoverable from the creditor.

14. CREDIT COUNSELLING AS PART OF THE BANKRUPTCY PROCESS

Canada was the first common law jurisdiction to introduce mandatory credit
counselling as part of the consumer bankruptcy process. The requirement was
first introduced as part of the 1992 amendments to the BIA'! and was extended
in the 1997 amendments to consumer proposals.!”? Failure to comply with the
requirement deprives the debtor of the right to an automatic discharge.'”? In addi-
tion to the counselling, which only takes place after the assignment or filing of a
proposal, the trustee or administrator of a proposal must also complete an assess-
ment of the debtor before the assignment or proposal.'”# The assessment require-
ment arises from an OSB directive and not from the Act. Nevertheless, it is an
essential component of the counselling process since the trustee or administrator
is obliged to review the debtor’s income, assets and liabilities and to advise the
debtor of the various options open to him to address his financial problems.!”s
The debtor must also be told about the surplus income payment requirements
under section 68 if a straight bankruptcy is his choice!”¢ and, if a proposal is under
consideration, the trustee/administrator must satisfy herself that the debtor is in
a position to make a viable proposal. A difficulty about the assessment require-
ment is that the trustee/administrator may not be perceived to be wholly disinter-
ested since the size of her fees will depend on the nature of the debtor’s choice.
So far as the statutory counselling is concerned, it has two stages.'”” The first
stage must be conducted 10-60 days after the assignment or filing of the
proposal; the second stage cannot occur before 30 days following the end of the
first session and cannot be later than 120 days after the effective date of
the bankruptcy or filing of the consumer proposal.'”® The first counselling
session is quite benign and is designed to instruct the debtor in proper money
management, spending and shopping habits and obtaining and using credit.””
The second counselling session is much more controversial and apparently envis-
ages the counsellor playing the combined role of social worker and psychologist
to determine whether there are non-budgetary reasons for the debtor’s financial
problems.'8° Not surprisingly, many trustees feel uncomfortable filling this role.

171 See now BIA, s 157.1 and OSB Directive No 1R2, 21 December 1994.
172 BIA, s 66.13(2)(b).
173 BIA, s 168.1(f).
174 OSB Directive No 6R, 30 April 1998, s 8.
175 1bid at s 13.
176 1bid at s 11(f).
See generally, CA Curnock, ‘Insolvency Counselling: Innovation Based on the Fourteenth
Century’ (1999) 37 Osgoode Hall Law Journal 387.
178 OSB Directive No 1R2, 24 December 1994, s 6.
179 1bid at s 7(1).
180 Ibid at s 8 and Curnock (n 177 above).
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Credit counselling has very much become the flavour of the month in all juris-
dictions grappling with the problems of over-committed debtors.!s!
Nevertheless, the lasting value of counselling provided after the damage has
been done still has to be proven.'®? There is broad consensus that ideally bud-
getary management courses should be included in high school curricula but the
prospects of this happening on a widespread basis appear slim. Educational
authorities in Canada complain that the high school calendar is already too
crowded.

181 The current and prospective positions in the other jurisdictions reviewed in this study are
discussed hereafter. The role of credit (debtor) counselling services in Canada has previously been
mentioned, at 2.10 above, and is comprehensively discussed in Dekany (n 139 above).

182 When interviewed, bankrupt debtors usually support it enthusiastically while trustees are
more sceptical. See JS Ziegel (1996) 27 Canadian Business Law Journal 108, at 115, reporting on the
results of Re-Engineering Consumer Bankruptcy and Insolvency Systems: A National Assessment, a
questionnaire distributed by the OSB in 1994. In the summer of 2001, the OSB also arranged for
distribution of a questionnaire to a new generation of bankrupts and debtors who had made a pro-
posal, but the results were not available as of August 2002. Prof Ramsay views credit counselling
sympathetically as part of the bankruptcy process, not so much because of its educational value as
for the opportunity it provides debtors to share their concerns and anxieties with a sympathetic third
party. See IDC Ramsay, ‘Mandatory Bankruptcy Counselling: The Canadian Experience’ (2002) 7
Fordham Journal of Corporate & Financial Law 525. For the US approach to credit counselling and
debtor education as part of the bankruptcy process, see Chapter 3.9 below.
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1. INTRODUCTION

IVEN THE GREAT disparities in population and gross domestic product

between the two neighbours,! it may seem strange to suggest that Canada
and the United States have anything to learn from each other in the consumer
insolvency area. The suggestion may seem even more far-fetched bearing in
mind the much shorter history of Canada’s bankruptcy law and the fact that it
still bears the strong imprint of the British legacy, whereas the dominant ethos
in the US insolvency system is the fresh start policy for individual debtors.
However, this difference may narrow perceptibly if one of the many bankruptcy
Bills introduced in the Congress over the past seven years is actually enacted into
law.? In practical results, the two systems are often closer to each other than a
simple reading of the rules may suggest.

Even allowing for the above differences, Canada and the United States share
common features in the following critical areas. In both countries, there has
been a rapid growth in the number of consumer bankruptcies since the early
1980s and this has been matched by an equally rapid escalation in the volume of
personal debt and of personal debt as a ratio of net disposable income. Recent
empirical investigations® also show close similarities in the profile of debtors
going bankrupt and the causes of bankruptcy. In both countries, the great
majority of bankrupt debtors are asset poor and deeply in debt, and their insolv-
ency is often precipitated by major changes in lifestyle, such as loss of a job
or other change in personal status. Single parents are a growing factor in
both countries as are self-employed debtors in Canada. There are also some
economic differences that bear further investigation: median and average
incomes of US bankrupts appear to be substantially higher than those of
Canadian bankrupts. Among the types of debt, before the 1998 amendment to
the BIA, student loans appear to have played a more prominent role in Canada

! Canada’s population is 31 million, that of the United States 281 million: United Nations
Statistical Office, Population and Vital Statistics Report (New York, 2002). Canada’s GDP in 2001
was CAN$1,092 billion compared to US$10,208 billion for the United States. See Statistics Canada,
CANSIM 1I, Table 380-0001, No 13-001-XIB; and US Department of Commerce, Bureau of
Economic Analysis, National Accounts Data.

2 See s 3.5 below.

3 See TA Sullivan, E Warren and JL Westbrook, ‘Consumer Debtors Ten Years Later: A
Financial Comparison of Consumer Bankrupts 1981-1991" (1994) 68 American Bankruptcy Law
Journal 121; JL Westbrook, ‘Comparative Empiricism’ (1999) 37 Osgoode Hall Law Journal 143;
and JS Ziegel, Book Review, ‘A Canadian Perspective’ (2001) 79 Texas Law Review 1241.
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than in the United States. On the other hand, medical and medically related
debts are a major factor in US consumer bankruptcies, unlike Canada where
they occupy a low profile.*

Since this study is primarily concerned with a comparison of insolvency sys-
tems, the following overview will focus on the key features of the US consumer
bankruptcy regime in order to highlight the similarities and differences between
it and the Canadian regime.

2. CONSTITUTIONAL STRUCTURE AND HISTORICAL EVOLUTION

As in Canada’s case, the US Constitution empowers the federal government to
legislate in the bankruptcy area. However, on paper the US government’s con-
stitutional jurisdiction is not as extensive as that of the Canadian government.
Article 1, section 8, clause 4 of the US Constitution only authorises Congress to
establish ‘uniform laws on the subject of Bankruptcies throughout the United
States’. This would seem to leave much more scope for a concurrent role by the
states than is true of the provinces in Canada. However, the practical difference
seems to be much smaller given a strong federal pre-emption doctrine in the
United States and a generous concurrency doctrine in Canada although
unevenly applied by the Canadian Supreme Court in the bankruptcy area.’ One
important difference between the constitutional provisions is that US courts
have not restricted the federal bankruptcy power to insolvent persons®—a
requirement that up to now has always been treated as a sine qua non of the
exercise of the federal jurisdiction in Canada.”

(a) Pre-1898 Developments

In the United States, debt problems were already a familiar phenomenon in the
colonial states and many of the states had insolvency relief legislation of various

4 Sullivan, Warren and Westbrook report that in 1987 more than 9 million US families spent more
than 20% of their income on medical care, that medical problems were an important part of more
than a quarter of US bankruptcies in 1998, and that one-fifth of the households in the authors’ sam-
ple of debtors listed medically related problems as a reason for the bankruptcy filing. See
TA Sullivan, E Warren and JL Westbrook, The Fragile Middle Class: Americans in Debt (New
Haven, Yale University Press, 2000) 141. By way of contrast, in Canada, Schwartz and Anderson
found that medical and dental problems only accounted for 1.5% of the total number of debts
among their debtors. JS Ziegel, Book Review (n 3 above) at 1250. For a more recent analyses of the
Canadian bankruptcy factors see Craig Campbell, Increased Rate of Consumer Bankruptcy in
Canada: Socioeconomic Influences (1977-1997) (Ottawa, Corporate Law and Policy Directorate,
Industry Canada, January 2002).

5 See Chapter 2.1 above.

¢ CJ Tabb, The Law of Bankruptcy (Foundation Press, 1997) 46.

7 JS Ziegel, A Comparison of Canadian and United States Commercial Bankruptcy Law: A Study
(Industry Canada, 2002) 143—44.
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types before the founding of the American Union in 1789.8 The states found it
necessary to maintain their interest for most of the nineteenth century because
of the long travail to reach agreement on a national bankruptcy Act that would
survive for more than a few years. The first federal Bankruptcy Act was only
adopted in 1800 and only lasted two years. Two more Acts were adopted in 1841
and 1867 with similarly disappointing results.” It was only with the adoption of
the 1898 Act that rival factions—mercantile and industrial interests in the north-
east versus agricultural interests in the south and the newly settled territories in
the far west—were able to accommodate their conflicting interests on a long
term basis. !

The 1898 Act also established the basic principles of twentieth century US
bankruptcy law, one of which was the adoption of the fresh start doctrine for
individual bankrupts.!* It does not appear that the implications of the doctrine
were much debated before passage of the law. Rather, as one US scholar
describes it:

There is no single fact or event that explains why the United States made such a radi-
cal change in its discharge laws. Instead, several factors, including federalism, the
expanding western frontier, and the development of adequate alternative debt collec-
tion devices under state law, combined to produce this result.'?

(b) 1898-1978

In the consumer area, many minor amendments to the Bankruptcy Act were
adopted in the first 37 years of its life but the first major change only appeared
in the Chandler Act of 1938.%3 This introduced a new chapter, Chapter XIII,
designed to give wage-earners a compositional alternative to going into straight
bankruptcy. In 1970, Congress established a National Bankruptcy Commission
with the mandate to conduct a comprehensive review of the 1898 Act and to
submit proposals for a completely revised Act. The Commission’s report was

8 See PJ Coleman, Debtors and Creditors in America (Madison, State Historical Society of
Wisconsin, 1974).

2 The 1841 Act lasted three years, the 1867 Act 11 years. See DA Skeel, Jr, Debt’s Dominion: A
History of Bankruptcy Law in America (Princeton University Press, 2001) ch 1.

10 See DA Skeel, Jr, ‘The Genius of the 1898 Bankruptcy Act’ (1998/99) 15 Bankrupicy
Development Journal 321; and C] Tabb, ‘A Century of Regress or Progress? A Political History of
Bankruptcy Legislation in 1898 and 1998’ (1999) 15 Bankruptcy Development Journal 343. Prof
Skeel gives a much more nuanced account of the events leading up to the adoption of the 1898 Act
that emphasises the importance of individual politicians and lawyers as well as ideologies. He also
credits the rising US bankruptcy bar with a significant role.

1 Provisions for a voluntary bankruptcy system followed by the discharge of remaining debts
already appeared in the short-lived Act of 1841 and, according to Coleman (n 8 above) at 287-88),
were used by nearly 34,000 petitioners and almost US$400 million was written off, an average of
more than US$11,000 a case.

12 DG Boshkoff, ‘Limited, Conditional, and Suspended Discharges in Anglo-American
Bankruptcy Proceedings’ (1982) 131 University of Pennsylvania Law Review 69, at 105.

1352 US Stat 840 (1938).
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published in 1973 and, after extensive hearings in both chambers, Congress
approved the Bankruptcy Reform Act of 1978.15 So far as consumer insolvencies
were concerned, the Commission’s Report affirmed its strong support for the
fresh start principle and was opposed to its dilution. Congress heeded this
advice.’® The 1978 Act also included a revised chapter 13 for wage-earner plans
which was more consumer-friendly than its 1938 predecessor.'” Bankruptcy leg-
islation has continued to figure prominently on Congress’ agenda since then.
Three of the post-1978 developments are particularly relevant and are discussed
below.

(c) Bankruptcy Amendments and Federal Judgeship Act of 1984'8

This amending Act is important from the consumer insolvency perspective
because it marked the first successful breach by the credit industry lobby in the
fresh start doctrine. The industry had persuaded Congress that large numbers of
consumers were abusing their rights of access to chapter 7. Congress responded
by adding §707(b) to the Code.' This allows the bankruptcy court on its own
motion or on motion by the US trustee (but importantly not on the request or
suggestion of any other party in interest) to dismiss a petition by a consumer
debtor on the ground that the granting of relief (ie, discharge of the petitioner’s
unpaid debts) would be a substantial abuse. However, the industry won a
largely symbolic victory. Congress intentionally refrained from defining ‘abuse’
and courts have given it sharply different meanings.2® Secondly, a creditor is not
permitted to bring its own motion but must rely on the haphazard prospect of
the court or the US trustee feeling sufficiently aroused by the facts of a case to be
willing to set the machinery in motion themselves.

(d) National Bankruptcy Review Commission

The National Bankruptcy Review Commission (NBRC) was established as part
of the Bankruptcy Reform Act of 1994 but its terms of reference were much

14 Report of the Commission on the Bankruptcy Laws of the United States, HR DOC No 93-137
(1973).

15 Pub L No 95-598, US Code Title 11 (the Act is also frequently referred to as the Bankruptcy
Code and that practice is followed in this study); Tabb (n 10 above) at 37-39.

16 For the details, see Skeel (n 10 above) at ch 5. It seems in fact that the retention of the fresh start
principle provoked little debate.

17 The 1938 chapter is correctly referred to as ‘Chapter XIID, its 1978 successor as ‘chapter 13°.

18 98 US Stat 333 (1984).

1911 USC §707(b) reads: ‘After notice and a hearing, the court, on its own motion or on a motion
by the United States trustee, but not at the request or suggestion of any party in interest, may dis-
miss a case filed by an individual debtor under this chapter whose debts are primarily consumer
debts if it finds that the granting of relief would be a substantial abuse of the provisions of this chap-
ter. There shall be a presumption in favour of granting the relief requested by the debtor.’

20 See Tabb (n 10 above) at §2.14.



United States 57

more circumscribed than those of its predecessor of 1973. Congress made it clear
that it was ‘generally satisfied with the basic framework’ of the current law and
that the Commission should focus on ‘reviewing, improving, and updating the
Code in ways which do not disturb the fundamental tenets of current law.”?! It
is doubtful that the Congressional members quite anticipated the adroit way in
which the Commission would use its restricted mandate to beat off demands for
means testing from the credit industry and its supporters.

The Commission reported on 20 October 1997. The Commission’s 1028-page
Report included 142 recommendations covering the full spectrum of commer-
cial and consumer bankruptcies. The Commission reported that it had spent
more time on consumer bankruptcies than on any other area of its enquiry and
that its constant goal had been to strive for balance in the bankruptcy system
and not to placate any particular constituency.?> There was broad consensus
among the nine commissioners on most of the recommendations but they were
sharply divided on the key issue whether means testing should be introduced so
as to restrict the number of chapter 7 filings. The majority of the Commission
rejected it on the following grounds: because such a radical proposal was out-
side their remit, because they felt it was unwarranted and would impose heavy
administrative costs, and because they were philosophically opposed to it.?
Among the dissenting commissioners, the Honourable Edith Hollan Jones, a
judge on the Fifth Circuit Court of Appeals, argued vociferously and tenaciously
in favour of rolling back what she perceived to be the tide of abusive filings.*

The consumer bankruptcy recommendations in the NBRC Report included
the following;:

(1) establishment of a national filing system, heightened requirements for accu-
rate information in schedules accompanying petitions and creation of
opportunities for all chapters 7 and 13 debtors to participate in financial
education programmes;>°

(2) repeal of §522(b)(1) and (2) allowing states to opt out of the federal exemp-
tions and changes to the existing federal exemptions;?®

(3) reaffirmation agreements should only be allowed in respect of secured
claims and for allowed part of secured claim but excluding attorney’s fees
and other expenses;?”

21 Report of the National Bankruptcy Review Commission, Bankruptcy: The Next Twenty
Years, Final Report (20 October 1997) 50-51 (hereafter NBRC Report).

22 [bid at vi—vii.

23 1bid at 90-91.

24 Apart from her dissents in the Commission’s Report, Judge Jones’ views are also expounded
at length in EH Jones and T] Zywicki, ‘It’s Time for Means Testing’ (1999) Brigham Young
University Law Review 177.

25 NBRC Report (n 21 above) at recommendations 1.1.1, 1.1.2, 1.1.5.

26 [bid at recommendations 1.2.1-1.2.3.

27 Ibid at recommendation 1.3.1.
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(4) secured creditors’ rights in chapter 7 would be clarified and security inter-
ests in personal and household goods valued at less than US$500 should be
disallowed;?8

(5) with respect to most non-dischargeable debts, credit card debts that did not
exceed the debtor’s credit limits should be dischargeable unless they were
incurred within 30 days before the order for relief.?”

(6) §523(a)(8) should be repealed and student loan debts should be dischargeable.

with respect to chapter 13 repayment plans, (a) payments on unsecured

debts should be determined by guidelines based on a graduated percentage
of the debtor’s income, (b) the Code should permit conversion of a chapter

13 case to chapter 7 unless the debtor has been granted a chapter 7 discharge

within the preceding six years, (c) §362 should be amended to deny the auto-

matic stay to repeat filers, and (d) the ‘super-discharge’ provisions in §1328

should be left intact;3°

(9) debtors who choose chapter 13 repayment plans should be treated differ-
ently from chapter 7 debtors in consumer credit reports, and debtors who
complete a voluntary education programme should have the fact recorded

3

in such reports;>!
(10) trustees should be encouraged to establish credit rehabilitation pro-
grammes to enable chapter 7 discharged debtors to obtain better and
cheaper access to credit.?

(e) Congressional Bills 1997-2002

The US credit industry obviously had few illusions about where the wind was
blowing among the Commissioners. Even before the Commission released its
report, the industry launched a powerful and well financed campaign for the
adoption of a Bill that would reflect its views of the changes that were needed.3?
Bills introduced in the House of Representatives and the Senate in the 105th
Congress in 1997 and 1998 were passed by large majorities but, as previously
indicated, fell victim to the Congressional time-table, and none was enacted.
The credit industry renewed its pressure with undiminished intensity in the 96th
Congress. HR 8333* was approved by the House of Representatives, again by a
large majority, in April 1999; S 625,3° which closely tracked HR 833, was

28 NBRC Report (n 21 above) at recommendation 1.3.4.
2% 1bid at recommendation 1.4.1.
30 1bid at recommendations 1.5.4, 1.5.5, 1.5.7.
31 Ibid at recommendations 1.5.8, 1.5.9.
32 bid at recommendation 1.5.9.
For details of the industry’s campaign and the battles in Congress, see among the voluminous
literature ] Braucher, ‘Options in Consumer Bankruptcy: An American Perspective’ (1999) 37
Osgoode Hall Law Journal 155 and E Warren, ‘The Changing Politics of American Bankruptcy
Reform’ (1999) 37 Osgoode Hall Law Journal 189.

34 Bankruptcy Reform Act 1999, HR 833, 106th Congress, 1st Session.

35 Bankruptcy Reform Act 1999, S 625, 106th Congress, 1st Session.

33
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approved by the Senate Judiciary Committee in May 1999 and by the full Senate
on 2 February 2000. A jointly approved Senate and House of Representatives
Bill, HR 2145, was forwarded to President Clinton for his approval on
7 December 2000, but was pocket vetoed by him before he left office. Two new
bills, HR 333 and S 420,3¢ substantially reproducing the ethos of HR 2145, were
reintroduced in the 107th Congress at the beginning of 2001. They were respec-
tively approved by the House of Representatives and Senate in the spring and
summer of 2001 and a joint conference committee was expected to be estab-
lished to resolve differences between the two bills. However, the tragic evidence
of 11 September 2001 brought the negotiations to a halt and the conference com-
mittee was not struck until the spring of 2002. The committee quickly became
deadlocked, not over consumer bankruptcy provisions but over an amendment
that would deny discharge from bankruptcy to individuals who had been
successfully sued or fined for interfering with abortion clinics and those who
worked in them.?” The conference committee reported having reached agree-
ment on the outstanding issues on 26 July 2002 but the agreement was criticised
by pro-life Republicans and the bill was withdrawn by its sponsors from further
consideration until after the summer recess.>® The conference committee did not
reach agreement before the Congressional elections in November 2002, and the
bills died. However, Congressman F James Sensenbrenner introduced a new
bill, HR 975, the Bankruptcy Abuse Prevention and Consumer Protection Act of
2003, on 27 February 2003, and the bill was approved by the House of
Representatives on March 2003. HR 975 is identical in most respects to the
bankruptcy reform bill considered by the Congress in the 107th Congress.38?
All these Bills are or were very long and complex. All cover much more than
consumer bankruptcy issues although changing the pro-debtor ethos of chapters
7 and 13 is a primary goal of the Bills’ sponsors. It is these aspects of the Bills
that have attracted intense opposition from consumer bankruptcy scholars,
consumer organisations, and members of the consumer bankruptcy bar, and
have provoked much critical comment form the media. If a sufficiently close ver-
sion of either HR 333 or S 420 is enacted, the focus of US consumer bankruptcy
law will be changed fundamentally and perhaps permanently.3® The fresh start
policy will be reversed with the introduction of a mandatory means test. It is
important to appreciate, however, that the conceptual approach adopted in
these Bills is different from the route chosen in the 1997 Canadian amendments.

36 Bankruptcy Reform Act 2001, S 420, 107th Congress, 1st Session.

37 ] Braucher, ‘Means Testing Consumer Bankruptcy: The Problem of Means’ (2002) 7 Fordham
Journal of Corporate and Financial Law 407. See also ‘Bankruptcy Talks Collapse on Abortion
Issue’ New York Times, 10 May 2002; and American Bankruptcy Institute, ‘Bankruptcy Bill
Conference Reaches Critical Stage’ Legislative Highlights (http://www.abiworld.org/legis/
highlights/02junleghi.html) (June 2002).

38 ABI World Newsletter 26-29 July 2002 (www.abiworld.org/headlines).

382 American Bankruptcy College, Leglnfo email newsletter, 28 February 2003 and 28 June 2003.

39 CJ Tabb, ‘The Death of Consumer Bankruptcy in the United States?’ (2001) 18 Bankruptcy
Development Journal 1.
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The current Congressional Bills provide that if the debtor satisfies a complex
means test,* the court must dismiss the chapter 7 petition or, if the debtor
agrees, convert the proceedings to a chapter 13 case.*! If the debtor opts for a
chapter 13 plan, another means test will be applied*? to ensure that the debtor
makes realistic payments from the debtor’s surplus income.

HR 333 and S 420 therefore maintain the appearance that the fresh start pol-
icy is being retained but that it will be restricted to those who ‘really’ need it.
Other debtors will be limited to the chapter 13 route. Other important changes
in the Congressional bills include:

(1) use of pre-petition screening and determination by accredited not-for-profit
counselling agencies to determine (a) the debtor’s financial status, and (b)
whether agreement can be reached outside the Code on a repayment plan;*

(2) development of financial management and training curriculum and materi-
als for programmes of debtor education*4;

(3) the scope of non-dischargeable debts is expanded*’;

(4) requirements for trustees to satisfy themselves that the debtor is eligible to
file a chapter 7 petition where such a petition is filed*¢; and

(5) major changes in chapter 13 to eliminate perceived abuses and to ensure that the
debtor makes realistic payment proposals based on the statutory standards.*”

One much debated change that appeared in HR 833, but was subsequently
dropped, involved the imposition of a US$250,000 homestead ceiling on state
based exemptions.*® However, S 420 retains a provision* extending the time a
debtor must live in the state to be able to invoke its exemptions.

The NBRC recommendations and the provisions in the current
Congressional Bills will receive further attention under the appropriate head-
ings in the following summary of the principal features of the existing Code.

3. JUDICIAL AND ADMINISTRATIVE STRUCTURES

The United States has a separate system of bankruptcy courts staffed with full time
judges although constitutionally the bankruptcy judges are only adjuncts of the

IS

0 See 3.5 below.
1'S$420 (n 36 above) at §102(a), amending 11 USC §707.
2 §420 (n 36 above) at §102(h).
4 Ibid at §106.
4 1bid at §105. Earlier Bills would also have obliged bankrupt debtors to enrol in an accredited
programme as a condition of the debtor’s discharge from bankruptcy.
+ 1bid at §314.
46 Ibid at §102(a)(4)(C).
¥ 1bid at §§102(b), 309, 318.
48 However, this was a Greek gift to creditors since states would have been free to opt out of the
exemption.
495420 (n 36 above) at §307.
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federal district court.>® In the normal course of events, it appears, the judges do not
become much involved in chapter 7 consumer petitions unless there is an objection
to the otherwise automatic discharge.’! However, the court’s approval is necessary
for a chapter 13 repayment plan and, since the Bankruptcy Code confers no judicial
powers on a registrar (as is the case under the Canadian BIA), all interlocutory
applications must be heard by a bankruptcy judge. It seems safe to conclude there-
fore that the specialisation of US bankruptcy judges and their daily involvements
gives them a better feel for the complexities of consumer bankruptcy than is
enjoyed by Canadian superior court judges. US scholars have also frequently com-
mented on the pivotal role which bankruptcy judges play in shaping the bankruptcy
cultures in their districts and in determining whether bankruptcy attorneys recom-
mend a chapter 7 or chapter 13 filing to their clients.>?

At the administrative level, the US counterpart to the OSB in Canada and the
official receivers are the US trustees and the Executive Office for United States
Trustees (EOUST), which is located in Washington, DC, and is a subdivision of
the Department of Justice. The US trustees are responsible for the administra-
tive aspects of the Bankruptcy Code in much the same way as the OSB and
his officials are in Canada.>® Unlike the OSB, EOUST has no power to issue
directives with statutory force and plays no role in the drafting of bankruptcy
regulations.’* However, the regional US trustees are responsible for the appoint-
ment of private sector ‘panel trustees’ for chapter 7 purposes and of ‘standing’
trustees to administer chapter 13 plans.>® All trustees must meet eligibility
requirements but there is no formal licensing system. The compensation of
panel trustees is determined by the bankruptcy judge subject to an upper ceiling
based on the value of the estate.>® Since the great majority of consumer filings
under chapter 7 involve no-asset cases, it appears that the trustee must often set-
tle for a prescribed share (US$60 at the present time) of the fee paid by the debtor
at the time of the filing.5” Chapter 13 standing trustees are paid a percentage of
the amount paid by the debtor under the plan and enjoy a much higher status
and earn much more than panel trustees. In some localities standing trustees
also exert considerable influence on attorney’s recommendations to debtors
whether to file for bankruptcy under chapter 7 or chapter 13.5%

50 The reasons for this unusual position are complex and arise out of the Senate’s unwillingness
during discussions on the 1978 Code to confer Art III status on bankruptcy judges. For the details
see Tabb (n 6 above) at §1.19.

ST 11 USC §§341, 727.

52 See, eg, ] Braucher, ‘Lawyers and Consumer Bankruptcy: One Code, Many Cultures’ (1993) 67
American Bankruptcy Law Journal 501; and TA Sullivan, E Warren and JL Westbrook, ‘The
Persistence of Local Legal Culture: Twenty Years of Evidence from the Federal Bankruptcy Courts’
(1994) 17 Harvard Journal of Law and Public Policy 801.

53 See Tabb (n 6 above) at §1.20.

54 These fall within the purview of the US Judicial Conference.

S 28 USC §586(a) and (b).

¢ 11 USC §§326, 330.

7 11 USC §330(b)(1).

8 See Braucher (n 52 above) at 556—61.
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Initiating a voluntary bankruptcy under chapter 7 is even easier than is the
filing of an assignment under the BIA in Canada. This is because the US Code does
not require a minimum amount of debt and does not require proof of the
petitioner’s insolvency.’® However, these are not important practical differences.
More significant is the fact that the petition is not required to designate a trustee to
administer the prospective estate. Rather, the filing of the petition under §301 trig-
gers an automatic order for relief, including the appointment of an interim trustee
by the US trustee from among the panel trustees in the district.®® This means that if
the debtor wants professional advice before filing he must consult an attorney,®!
although there is nothing to stop the debtor from making a pro se filing and such
filings are said to have increased significantly in recent years.®? Para-legals to assist
the debtor in preparing the documents are also active in this area.®®> What is con-
ceptually significant is the fact that the US system avoids the conflict of interest that
arises in Canada when a future trustee advises an over-committed debtor on the
best course of action for the debtor to follow, prepares the assignment or consumer
proposal if either of those steps is decided upon, and then acts as assignee of the
estate or administrator of the proposal with corresponding obligations to the court
and the creditors. Contrary to what might be expected, the deployment of two
professionals in chapter 7 (an attorney or other professional to advise the debtor
and prepare the petition and accompanying schedules, and the panel trustee actu-
ally to administer the estate) does not saddle the debtor with two sets of costs since
the debtor is not responsible for the panel trustee’s fees and expenses.®*

The US$200 “filing’ fee in a voluntary case®’ is substantially higher than the
current CANS$7S filing fee for a summary estate in Canada but presumably is not
so high as to discourage petitions by even very low-income consumers. Also the
US$200 fee covers the administration fee payable to the panel trustee. The court

59 11 USC §§301, 101(13) (definition of ‘debtor’).

60 11 USC §701(a)(1).

61 Bankruptcy attorneys advertise their services widely and appear to be used in the great major-
ity of bankruptcy filings. In the case of indigents, some attorneys (not necessarily bankruptcy spe-
cialists) will provide their services pro bono and bankruptcy assistance clinics, financed from
various sources, have also been established in major US cities such as Boston and Philadelphia.

62 Edward M Flynn, EOUST research analyst, estimates that about 10% of chapter 7 petitions are
filed pro se. He also points out that there are great regional variations in the number of pro se filings; eg,
they are very common in California, particularly in the Los Angeles area, but are fairly uncommon in
other parts of the United States. Many pro se debtors also use a bankruptcy petition preparer service
who may charge US$150 or so and are not supposed to offer any legal guidance to the debtor. An increas-
ing number of the petition preparers are Internet-based: email message to author, 15 January 2003.

63 They have aroused the ire of Congress because of alleged abuses. See, eg, S 420 (n 36 above) at
§221. See also n 62 above and note that bankruptcy petition preparers are already regulated in §110
of the Code.

64 However, in chapter 7 cases part of the filing fee is ear-marked for the case trustee. See n 65
below. In chapter 13 cases the standing trustee receives a percentage of the debtor’s payments made
by the debtor under the plan.

65 The fee actually represents the aggregate of: US$155 filing fee, US$30 administrative fee for
‘noticing’ the bankruptcy, and a US$15 trustee surcharge. The US$200 is distributed as follows:
US$60 goes to the chapter 7 case trustee, US$82.50 to the US bankruptcy court, US$42.50 to the US
trustee, and US$15 to the US Treasury: email messages to author from Edward M Flynn, 7 February
2000 and 15 January 2003.
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cannot waive payment of the fee but it can be paid by instalments.®® After the
petition has been filed, the US trustee is obliged to convene and preside at a
meeting of creditors, which the debtor is also obliged to attend, and to advise
the debtor, inter alia, of the potential consequences of seeking a discharge in
bankruptcy, including the effect of a bankruptcy on the debtor’s credit history,
and the debtor’s ability to file a petition under a different chapter of title 11.¢7
At this juncture, the creditors are also free to elect their own trustee but, as in
Canada, rarely exercise the right although it seems that one or more of them
often attend the meeting. Presumably the opportunity to question the debtor
and lay the groundwork for a non-dischargeable debt,®® or, very infrequently, to
oppose a discharge under §727, provides the incentive for them to do so.
Apparently reaffirmation agreements are also often negotiated at the meeting.®®

4. EXEMPTIONS AND TREATMENT OF SECURED CREDITORS
(a) Exemptions

In Canada, until recently, the topic of exemptions attracted very little policy
discussion, the assumption being that since section 67(1)(b) of the BIA has rele-
gated determination of the applicable exemptions to the province of the debtor’s
residence, there was nothing left to discuss. In the United States, on the other
hand, the issue has been highly controversial for many years and received close
attention in the NBRC Report.

The first two US Bankruptcy Acts in the nineteenth century contained feder-
ally determined exemptions for the debtor’s benefit.”? This was changed in
the 1867 Act to give the debtor the combined benefit of the federal exemptions
as well as the exemptions allowed under the law of the debtor’s state of
residence.”! It was further changed in the 1897 Act by restricting the debtor’s
entitlements to the state exemptions.”? Even in the nineteenth century this for-
mula led to widely disparate results because the state exemptions differed
greatly in types and amounts. The differences continued to mount as the years

66 Federal Rules of Bankruptcy Procedure §1006. The US Supreme Court has held that the
requirement of a filing fee does not violate a debtor’s constitutional rights: United States v Kras 409
US 434 (1973). Congress has also introduced a pilot programme for in forma pauperis filing in a few
selected districts. See Tabb (n 6 above) at 119; and Federal Judicial Center, Implementing and
Evaluating the Chapter 7 Filing Fee Waiver Program, Report of the Committee on the
Administration of the Bankruptcy System of the Judicial Conference of the United States (Federal
Judicial Center, 1998). The recent and current Congressional Bills previously referred to also confer
power on bankruptcy courts to grant relief from filing fees to debtors.

67 11 USC §341(d). Presumably this is one of many instances where local culture exerts its influ-
ence in determining the debtor’s choice of chapter filing.

68 See 11 USC §523.

62 Reaffirmation agreements are discussed in 3.8 below.

70 Tabb (n 6 above) §9.2 at 643.

71 Bankruptcy Act 1867, Ch 176, §14.

72 Bankruptcy Act 1898, §6.



64 Country Surveys

progressed. Particularly offensive to the critics was the fact that several states—
currently Florida, lowa, Kansas, South Dakota and Texas’>—gave unlimited
homestead exemptions, thereby turning them into debtors’ havens and bringing
the bankruptcy system into disrepute.”* Other critics were even more concerned
about the very low and inadequate exemptions afforded in many other states.
Attempts were made to challenge the constitutionality of the federal govern-
ment’s delegation of the exemptions power to the states but these proved to be
(and have so far remained) unsuccessful.”®

The whole issue was comprehensively addressed in the 1973 Bankruptcy
Commission Report.”® The Commission recommended imposing a uniform set
of federal exemptions of real and personal property for all debtors and pre-
sented a modern and well conceived list of exemptions based on the Uniform
Exemptions Act drafted by the states’-sponsored National Conference of
Commissioners on Uniform State Laws (NCCUSL). The National Conference
of Bankruptcy Judges (NCB]J) took a different tack and recommended that
debtors be permitted to elect between the state exemptions and the proposed
federal exemptions. The House of Representatives supported the NCB] posi-
tion while the Senate favoured retention of the status quo. A compromise was
agreed on giving debtors the option of choosing between the state exemptions
and non-bankruptcy federal exemptions, and the new federal bankruptcy
exemptions, unless the debtor’s state had opted out of the federal exemptions.””
It is not clear what Congress expected to happen. In any event, 35 states have
opted out of §521(b), thus frustrating the prospect of any significant reduction
in the disparate exemption claims made by insolvent debtors.

The exemptions imbroglio is revisited in the NBRC Report. The
Commission was strongly of the view that the existing position is inconsistent
with a coherent federal bankruptcy policy, unfair to creditors and debtors,
and greatly complicates administration of the Bankruptcy Code.”® The
Commission therefore reaffirmed the earlier position of the 1973 Bankruptcy
Commission recommending a uniform set of exemptions for all bankrupt
debtors. The NBRC Report does, however, make one important concession to
state interests by permitting a debtor to opt for the state homestead exemption
if the exemption is not less than US$20,000 and not more than US$100,000.7°

Judging by the current crop of Congressional Bills, the Commission’s recom-
mendations appear only to have had a limited impact. HR 833, as passed by the

73 NBRC Report (n 21 above) at 299.

74 Adding fuel to the controversy was the unresolved problem whether federal courts should, or
could, police planned pre-bankruptcy conversion of non-exempt assets to exempt assets. See NBRC
Report (n 21 above) at 123-24.

75 Tabb (n 6 above) ch 1.9, at 47. The leading case is Hanover National Bank v Moyses (1902)
186 US 181.

76 NBRC Report (n 21 above) at 119.

77 11 USC §522(b)(1).

78 NBRC Report (n 21 above) at 121-22.

79 1bid at recommendation 1.2.2.
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House of Representatives, imposed a US$250,000 homestead ceiling but allowed
the states to opt out of the restriction. The Bill extended the time debtors must
live in the state to be able to invoke its exemptions and reduced the exemptions
if the debtor had converted assets with intent to hinder, delay or defraud the
debtor’s creditors.?° S 625 did not have an exemption ceiling. S 945 and S 1301,
as adopted by the Senate in 1998, capped state homestead exemptions for bank-
ruptcy purposes at US$100,000. S 420 increased the ceiling to US$125,000, but
any limitation continued to prove unacceptable to politicians from states with
unlimited homestead exemptions. As a result, in April 2002, the conference
committee that was convened to resolve the differences between S 420 and HR
333 removed the US$125,000 homestead cap from S 420 but retained it for some
debtors such as convicted felons or those with debts under federal or state secu-
rities law, and also denied use of a homestead exemption by a debtor who had
not resided in the state for at least 40 months.%!

(b) Secured Claims

With respect to secured claims, the US rules are substantially more accommo-
dating in protecting the debtor’s interests than is the BIA, though the US rules
are complex and fall far short of creating a debtor’s paradise. To summarise:

(1) Secured creditors are precluded by the automatic stay in §362(a) from repos-
sessing or otherwise enforcing their security interest without the court’s
leave. However, secured creditors are entitled to ‘adequate protection’
against a decline in value of the collateral during the period of suspension of
the secured creditor’s right.

(2) Subject to the automatic stay rule, the basic principle is one of recognition
of security interests validly created and perfected under pre-bankruptcy law.
At the time of bankruptcy, therefore, the individual debtor must elect®?
whether to redeem or surrender the collateral or to reaffirm the security
agreement by negotiating new terms with the secured party.

(3) If the debtor opts to redeem (an unlikely event since the debtor will rarely
have the cash), she will have to pay the full balance, not just the allowed
value of the collateral.®?

80 This summary and the later summaries in this chapter are based on National Bankruptcy
Conference, Comparison of Significant Consumer Bankruptcy Provisions of HR 833 as passed by
the House and S 945 as introduced (1999) 2; and Braucher (n 37 above) at 432—34, n 113. The author
is indebted to Prof Melissa Jacoby of Temple University Law School for providing him with a copy
of the Comparison and analyses by other commentators of the 2001 Bills.

81 Braucher (n 37 above) at 432-33, n 113.

82 11 USC §521.

83 11 USC §506(d), as interpreted in Dewsnup v Timm 502 US 410 (1992), a leading but contro-
versial decision. See the discussion in Tabb (n 6 above) at 559 et seq.
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There are two important exceptions to these principles:

(a) the debtor’s right under §522(f) (1) (B) to avoid a non-possessory non-purchase
money security interest in described and exempted personal property when
held primarily for personal, family or household use, or constituting imple-
ments, professional books and tools of the trade, and professionally pre-
scribed health aids for the debtor or the debtor’s dependants; and

(b) the debtor’s right under §722 to redeem personal property exempted under
§522 by paying the secured party’s allowed claim in respect of the col-

lateral.8*

Neither of these two exceptions applies to security interests in real property
nor to motor vehicles and many other essential items in daily use above the
exempted levels. If the debtor wishes to stretch out the payments, cure any
default or reduce the lien to its current market value for the purposes of redemp-
tion,® she will have to file a plan under chapter 13 and meet that chapter’s con-
ditions. However, in the interests of protecting the flow of investments for the
residential market, even chapter 13 does not permit modification of secured
claims in real property that is the debtor’s principal residence.8¢

So far as future changes in these rules are concerned, the NBRC recommen-
dations and the current and recent Congressional Bills move in opposite ideo-
logical directions. The NBRC recommendations would in effect disallow
purchase money security interests in exempt personal or household property for
less than US$500%” on the ground that vendors do not genuinely rely on such
low cost items as security and because their principal value lies in forcing
debtors to pay up in bankruptcy. The current congressional Bills, on the other
hand, prohibit strip-downs of under-secured debt in chapter 13,58 authorise
creditors to seize collateral if the debtor does not redeem the property or affirm
the debt,?® and provide secured creditors and lessors with relief from the auto-
matic stay where the debtor has failed to surrender collateral or is in breach

90

of the lease,” and impose restrictions on conversion of chapter 13 plans to

chapter 7.91

84 An allowed claim in respect of a secured debt is a secured claim to the extent of the value of
the creditor’s interest in the collateral at the time of the claim. See 11 USC §506(a). That value will
often be much less than the debt itself, thus giving the debtor a strong incentive to redeem the col-
lateral if the debtor can raise the cash with which to do it.

85 Commonly referred to in the US literature as ‘lien stripping’.

11 USC §1322(b)(2).

87 NBRC Report (n 21 above) at recommendation 1.3.4.
88 eg, S 420 (n 36 above) at § 306.

89 Ibid at §§304, 305.

Ibid at §§305, 311.

1bid at §309.
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5. MEANS TESTING AND US DISCHARGE POLICY:
CURRENT REGIME AND FUTURE PROSPECTS

(a) The Battle of Numbers and Philosophies

Applied literally, the fresh start policy means that once a debtor has filed a
proper petition, surrendered his non-exempt property and otherwise complied
with the procedural requirements, he should be entitled to a discharge from the
balance of his debts. However, even the United States has never given such lit-
eral meaning to the policy and has always imposed some restrictions and excep-
tions. Both have grown over the years with the result, as Prof Whitford has
noted, that it would be more accurate to describe it as a ‘stale start’ policy.”?

This is because under chapter 7 a consumer’s right to go bankrupt and obtain
a clean discharge under §727(a)”3 is subject to four important exceptions: (1) the
‘abuse’ doctrine in §707(b),’* (2) the long list of liabilities excluded from dis-
charge in §523, (3) where the debtor has been guilty of misconduct in the period
prior to bankruptey or during bankruptcy, or has been granted a discharge in a
case commenced within six years before the filing of the current petition,”> and
(4) where the debtor has entered into a reaffirmation agreement.”®

Each of the exceptions has its own history and rationale. The §707(b) excep-
tion, as we have seen,”” was added in 1984 at the behest of the credit industry
which was already then concerned about the escalating number of consumer
bankruptcies. The fact that the section does not define what amounts to an abu-
sive filing and that the courts have not been able to agree about it, does not
detract from the fact that conceptually the exception represents an important
dilution of the fresh start doctrine. To determine what amounts to abuse, one
must first define the purpose and proper scope of the fresh start policy. The
traditional answer has been that the object is to assist ‘the honest but poor and
unfortunate debtor’ to re-establish himself socially and economically as a pro-
ductive member of the community.”® However, this explanation does not tell us
what is so objectionable about conditioning the debtor’s discharge to paying off
a percentage of his debts where he is in a position to do so.

The rationale for the long list of non-dischargeable debts in §523 of the Code
(a list more than twice as long as the Canadian list and much longer than the

22 WC Whitford, ‘Changing Definitions of Fresh Start in U.S. Bankruptcy Law’ (1997) 20 Journal
of Consumer Policy 179.

93 11 USC §727(a): ‘“The court shall grant the debtor a discharge, unless . . . .

94 11 USC §707(b). For the text of §707(b) see n 19 above.

95 See 11 USC §727(a) (1)=(9).

6 See 11 USC §§ 524(c), 727(a)(10).

97 See 3.2(c) above.

98 The locus classicus is the US Supreme Court’s oft cited judgment in Local Loan Co v Hunt
(1934) 292 US 234, 244, in which the court described the bankruptcy discharge as designed to give
‘the honest but unfortunate debtor . . . a new opportunity in life and a clear field for future effort,
unhampered by the pressure and discouragement of preexisting debt.’

o
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British list)® rests on a variety of public policies, some more persuasive than
others, each of which is regarded as sufficiently important in respect of that debt
or obligation to trump the debtor’s search for a fresh start. The denial of a dis-
charge based on the debtor’s pre-bankruptcy or intra-bankruptcy misconduct or
lack of co-operation, as prescribed in §727(a), is presumably grounded in the
belief that strong sanctions are required to deter such transgressions, although
other jurisdictions are content to leave their courts considerable discretion in
determining an appropriate penalty for such misconduct. The impulse for the
denial of a discharge where the debtor has obtained a discharge within the pre-
ceding six years'? is obviously based on a desire to avoid abuse of the bank-
ruptcy process. What is noteworthy is the rigidity of the exclusion in §727(a)(8)
and (9). The US court is given no discretion regardless of the particular circum-
stances. This is in contrast to the Canadian position'®! where a previous bank-
ruptcy merely precludes the court from granting the debtor an unconditional
102

discharge.

(b) Grounds of Opposition to Discretionary Discharges and Means Testing

This cursory examination then shows that there are many exceptions to the
fresh start policy in US bankruptcy law. It also raises the question why some
US observers are very critical of the Commonwealth style of discretionary
discharges (assuming this is still a fair description of the British and Canadian
systems) and why there is so much opposition to a statutorily sanctioned system
of means testing. Why are some exceptions more acceptable than others and,
still more pertinently, is there an intrinsic quality to the fresh start policy that
should entitle every petitioner to a clean slate regardless of the circumstances?
Why should a bankrupt be required to surrender his non-exempt existing assets
for the benefit of his creditors but not be expected to pay down the debts from
future surplus income? The answer to these questions appears to rest in the fol-
lowing contentions or explanations which have been culled from a variety of
sources!'%3:

9% Chapter 2.10, Table 2.4 above.

100 11 USC §727(a)(8), (9).

101 BIA, ss 172(2), 173(1)().

102 Note that BIA, s 173(1) (j) applies to any previous bankruptcy or proposal made by the debtor
however distant in time. However, since the Canadian court has a very broad discretion under s
172(2), it could discount the earlier bankruptcy or proposal by suspending the discharge for only a
token period where it felt that there was no causal connection between the earlier event and the cur-
rent discharge application.

103 See generally M Howard, ‘A Theory of Discharge in Consumer Bankruptcy’ (1987) 48 Ohio
State Law Journal 1047; C] Tabb, ‘The Scope of the Fresh Start in Bankruptcy: Collateral
Conversions and the Dischargeability Debate’ (1990) 59 George Washington Law Review 56, at
89-103, and the more specific sources cited hereafter.

5]
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(1) that to impound a consumer bankrupt’s future income would violate the
Thirteenth Amendment to the US Constitution against involuntary servitude;

(2) that a coercive payment regime will provoke the consumer’s resistance and
encourage the consumer to change jobs or otherwise become less produc-
tive, and perhaps to disappear completely;

(3) that it is much better to secure the debtor’s consent to a voluntary payment
system by giving the debtor incentives that are not available in a straight
bankruptcy than to coerce him to make involuntary payments;

(4) that the British style income payment and discretionary discharge system is
based on the historical role of the British insolvency legislation as a credi-
tors’ debt collection instrument: this was not true (it is argued) of the US
National Bankruptcy Act of 1898 because pre-bankruptcy debt collection
rules generally fall under state jurisdiction;'%4

(5) that a British style income payment and discretionary discharge system is
intrusive, paternalistic and subjective since no two debtors and their fam-
ilies have the same needs and face the same circumstances;'°%

(6) that to attempt to engraft a means test on what is already a very complex
and overburdened US consumer bankruptcy system would be the straw that
breaks the camel’s back;!0¢

(7) that since the bulk of consumer bankruptcy debts today consist of consumer
credit liabilities, it is more efficient to oblige the credit industry to internalise
its losses or to tighten its credit granting standards if creditors believe their
losses are too high than to expect consumers to resist the impulse for instant
gratification encouraged by the ready availability of consumer credit;'%”

(8) that there is no evidence of large scale abuses in the existing bankruptcy sys-
tem and that the overwhelming percentage of those seeking chapter 7 bank-
ruptcy protection are hopelessly insolvent and would not be able to pay off
their indebtedness in any reasonable time frame even if means testing and a
mandatory chapter 13 regime were to be introduced.'®

The author has commented elsewhere'® on these defences of the status
quo but three of the arguments warrant further discussion. This is because
they have figured prominently in the opposition to the means testing and other
creditor-oriented provisions in the recent and current Congressional Bills, and

104 See Boshkoff (n 12 above) at 103 et seq.

105 bid at 120-23. ] Braucher, ‘Lawyers and Consumer Bankruptcy: One Code, Many Cultures’
(1993) 67 American Bankruptcy Law Journal 501, at 583 (eloquently expressing similar sentiments
without allusion to the British style provisions), cited in E Warren, ‘A Principled Approach to
Consumer Bankruptcy’ (1997) 71 American Bankruptcy Law Journal 483, at 505.

106 Warren (n 105 above) at 505-6. The metaphor is the author’s, not Prof Warren’s.

107 TH Jackson, The Logic and Limits of Bankruptcy Law (Harvard University Press, 1986) ch
10, at 234-36.

108 TA Sullivan, E Warren and JL Westbrook, ‘Consumer Bankruptcy in the United States: A
Study of Alleged Abuse and of Local Legal Cultures’ (1997) 20 Journal of Consumer Policy 223.

109 1S Ziegel, “The Philosophy and Design of Contemporary Consumer Bankruptcy Systems: A
Canada-United States Comparison’ (1999) 37 Osgoode Hall Law Journal 205, at 245-48.
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are also relevant in the Canadian context. The first issue is whether the US
consumer bankruptcy figures show filings by a large number of consumers with
surplus income who could afford to make substantial payments on their debts.
The second is whether the cost of applying a means test of the complexity envi-
sioned in the Congressional Bills would exceed potential benefits and whether
debtors with surplus income should be denied access to chapter 7 altogether and
be forced either to file under a revised and restrictive chapter 13 or to forego
bankruptcy relief altogether. The third issue is whether the traditional US fresh
start policy can be justified on insurance or behavioural principles whether or
not a debtor has surplus income determined on some acceptable basis.

(c) Is Means Testing in Fact Needed?

This study has previously noted!''? the Schwartz/Anderson finding, corroborat-
ing the earlier findings in the Brighton/Connidis study,''" that very few of the
potential bankrupts in their sample had significant amounts of surplus
income.''? In the United States, Sullivan, Warren and Westbrook reported sim-
ilar findings in their 1981 study of a large cross-section of American consumer
bankrupts''?® and reaffirmed those findings in an analysis of a sample of bank-
rupts a decade later."' These findings contradicted an earlier industry spon-
sored study by the Credit Research Center at Purdue University, published in
1982, which claimed that about 20 per cent of the bankrupts in the sample of
files examined by the researchers had surplus incomes from which they could
have paid off part of their debts.

The battle of statistics was resumed with the introduction of the
Congressional Bills and the critics’ complaint that the means testing provisions
in the Bills were aimed at non-existent targets. Four new studies were published.
Two of the studies were sponsored by the credit card industry (Ernst & Young
Studies 1 and 2),''® one by the American Bankruptcy Institute (Culhane and

110 Chapter 2.7(c) above.

111 W Brighton and JA Connidis, Consumer Bankrupts in Canada, Ottawa: Consumer and
Corporate Affairs Canada (1982).

112 However, these findings must now be compared with post-1997 Canadian experience under
the BIA, s 68 surplus income payment requirements, chapter 2.7(b) above.

113 TA Sullivan, E Warren and JL Westbrook, As We Forgive Our Debtors: Bankruptcy and
Consumer Credit in America (OUP, 1989) ch 12.

114 TA Sullivan, E Warren and JL Westbrook, ‘Consumer Debtors Ten Years Later: A Financial
Comparison of Consumer Bankrupts 1981-1991 (1994) 68 American Bankruptcy Law Journal 121.

115 Credit Research Center, Krannert School of Management, Consumers’ Right to Bankruptcy:
Origins and Effects, monograph No 23 (Purdue University, 1982). For a vigorous critique of the
methodology used in this study and earlier industry sponsored studies, see E Warren, ‘The Market for
Data: the Changing Role of Social Sciences in Changing the Law’ [2002] Wisconsin Law Review 1.

16 Ernst & Young, ‘Chapter 7 Bankruptcy Petitioners’ Ability to Repay: The National Perspective,
1997’ (March 1998) and Ernst & Young, ‘Chapter 7 Bankruptcy Petitioners’ Repayment Ability under
HR 833: The National Perspective’ (March 1999). Apparently there were other credit industry spon-
sored studies as well, which were not included in the GAO appraisal referred to in n 119 below.
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White Study),''” and a fourth was initiated by two researchers in EOUST
(Bermant and Flynn Study).!'® The studies were based wholly or in part on the
criteria used in the Congressional Bills to determine debtors’ repayment capac-
ities. The studies reached different conclusions. The March 1998 Ernst &
Young Study and the January 1999 Study by Bermant and Flynn estimated the
number of ‘can pay’ debtors in their samples at 15 per cent; the second (March
1999) Study by Ernst & Young reported a figure of 10 per cent while the Culhane
and White Study came in with the lowest estimate at 3.6 per cent. At the request
of the US Senate Judiciary Committee, the US General Accounting Office
(GAO) studied the results and concluded!"” that the differences were mainly due
to differences in the researchers’ methodologies, assumptions about debtors’
expenses, and interpretation of the Congressional Bills used by the researchers
in their studies. It would be presumptuous for a non-US observer to mediate
these conflicting results. It would be equally inappropriate to use the Canadian
surplus income figures for comparative purposes because they are based on an
entirely different set of criteria.

(d) The Cost of Means Testing

US critics of the Congressional Bills have also charged that the cost of mean test-
ing over a million petitioners a year would be prohibitive'?? and wholly dispro-
portionate to any likely benefits for creditors. This author is not aware of
reported studies comprehensively investigating this aspect of means testing. The
means testing requirements are much more stringent under the Congressional
Bills than under section 68 of the BIA and involve many more steps.'?! The cost
could average out at US$100 per debtor or, say, US$100 million a year for 1
million bankrupts.'?? Assuming 10 per cent of the 1 million debtors (100,000)
taking the means test opt for chapter 13, the cost of administering the payments

17 MB Culhane and MM White, ‘Taking the New Consumer Bankruptcy Model for a Test Drive:
Means-Testing Real Chapter 7 Debtors’ (1999) VII American Bankruptcy Institute Law Review 27.

118 G Bermant and E Flynn, EOUST, Incomes, Debts, and Repayment Capacities of Recently
Discharged Chapter 7 Debtors (January 1999).

119 USGAO, Report to Congressional Requestors, Personal Bankruptcy: Analysis of Four
Reports on Chapter 7 Debtors’ Ability to Pay (Washington, June 1999) 3 (hereafter GAO Report).

120 See, eg, Braucher, (n 37 above).

121 For the details see 3.5 below.

122 The current number of consumer bankruptcies is in the vicinity of 1.5 million, including chap-
ter 13 filers. For the purpose of this estimate, it is assumed that about one-third of the bankrupts, the
traditional ratio, will continue to file under chapter 13 without subjecting themselves to a means
test. According to Prof Warren, the GAO scored just one segment of Bill HR 833 for estimated costs.
It concluded that, unlike the current system requiring about half the cost of administering the bank-
ruptcy system to be covered by general tax revenues, implementation of the means test would
impose (presumably additional) costs of US$333 million over 200004, while it would decrease the
government fee receipts by US$4 million: Warren, “What is a Women’s Issue? Bankruptcy,
Commercial Law, and Other Gender-Neutral Topics’ (2002) 25 Harvard Women’s Law Journal 19,
at 54, n 116, citing CBO, Cost Estimate HR 833 Bankruptcy Reform Act of 1999 (5 May 1999).
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by debtors and making remittances to creditors for up to five years could
amount to another US$3 billion.'?* These potential costs should be measured
against the Reports’ estimates of the amount of unsecured non-priority debt
(such as credit card debt) that the ‘can pay’ debtors could potentially repay over
five years. They range from US$1 billion to about US$4 billion'?# although
industry estimates are much higher.'?’ It is important to emphasise, however,
that criticism of the Congressional Bills is not restricted to the costs and com-
plexity of the means test requirements. It is equally directed to the futility of
forcing debtors into chapter 13 if they fail to qualify for chapter 7 or be denied
bankruptcy relief altogether. The current structure of chapter 13 is examined
hereafter.'2¢ Suffice it to say here that in the view of many US observers, the
chapter is not meeting its original purpose. The national failure rate is between
60 to 70 per cent.'?” The reason is said to be that too many attorneys and bank-
ruptcy judges are encouraging use of the chapter by consumers with inadequate
discretionary incomes. The critics allege that the Congressional Bills will make
things worse, not better. This result will ensue because of (in their view) the
coercive effects of the means testing requirements coupled with much stricter
chapter 13 provisions. The overall effect therefore of the new legislation will be
detrimental at both ends of the spectrum: at one end, insolvent debtors will not
wish to run the gauntlet of the means testing requirements and will be left to
fend off their creditors as best they can. At the other end of the spectrum,
debtors will attempt to meet chapter 13’s new exacting requirements but be no
more successful than the current cohort of chapter 13 debtors.

(e) Internalising Losses, Insurance Principles, and More

Over the years, a small number of economists and other scholars (mainly US)'28
have examined US discharge policy and other aspects of the consumer bank-
ruptcy system from an economic perspective. At one end of the spectrum, these
analysts have enquired whether current discharge rules can be justified on insur-
ance and similar risk allocation principles. At the other end of the spectrum, the
critics have argued that the existing rules encourage opportunistic behaviour by

123 For the existing legal and administrative costs under chapter 13, see 3.7 below.

124 GAO Report (n 119 above) at 2.

125 Warren (n 122 above) at 47, n 94, cites industry advertisements (echoed by members of
Congress) claiming that the record number of personal bankruptcies ‘cost American families $400 a
year.” Given 100 million American families, this would translate into the staggering sum of US$40
billion!

126 See 3.7 below.

127 The NBRC Report (n 21 above) cites a completion rate of only 32 per cent. For similar find-
ings by US scholars see Braucher (n 37 above) at 409, n 9.

128 See among others Symposium, ‘The Economics of Bankruptcy Reform’ (1977) 41(4) Law and
Contemporary Problems 1; JC Weistart, “The Costs of Bankruptcy’ (1977) 41(4) Law and
Contemporary Problems 107; TH Jackson, The Logic and Limits of Bankruptcy (Harvard
University Press, 1986) chs 10 and 11; RA Posner, Economic Analysis of Law (5th edn, 1998) 442—43.
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debtors who are not asset or income poor and that the rules should therefore be
changed to avoid such abuses. Although these seem to be contradictory
approaches, properly understood, it is believed that they can be reconciled.

The rationalisation of the fresh start policy as a form of social insurance or
risk allocation proceeds from the proposition that consumers cannot reasonably
provide for or anticipate basic changes in their financial fortunes resulting from
such events as job loss or change of employment, serious illness or accidents,
family deaths or marital break-ups. Creditors, it is argued, are in a much better
position to absorb these risks, first, because they can diversify them over a large
number of borrowers and, secondly, because their statistical records will tell
them the magnitude of such risks and what allowance they should make for
them in calculating the cost of the credit.’?® It is obvious that such internalisa-
tion must take place now, even in the absence of a fresh start rule, because
creditors have no other choice in the vast majority of bankruptcies involving
asset and income poor consumers. The internalisation approach is all the more
attractive because of the ready availability of large amounts of credit to con-
sumers in the contemporary North American environment, the heavy selling of
goods and services on credit, the frequency of ‘no down payment’ and deferred
payment offers, and the general inducement to spend now and pay later.

Prof Jackson has offered!3° other rationalisations to support a discharge
result, based on psychological findings that are also helpful in explaining risk
allocation and insurance theories in the consumer bankruptcy context. He
points out there is strong evidence that the power of impulsive behaviour in
many consumers is such that when presented with the choice of present gratific-
ation or future enhanced benefits, consumers will often prefer the former over
the latter. Faced with this dilemma, it is argued, if individuals cannot adequately
control their impulses they may welcome the assistance of a socially imposed
rule. A statutory cooling off period, minimum down payments, maximum
maturity periods and regulation of interest rates are examples of possible con-
trols. Several of them have been used in the past, though often for other reasons.
However, restrictions on the extension and cost of credit are very unpopular
with lenders and have been progressively dismantled to the point where little
remains of them. Given the absence of other suitable options, Prof Jackson
argues, a legal rule discouraging the extension of excessive credit through the
fresh start rule will achieve the same result by forcing creditors to better police
the borrowers or to run the risk of the borrower becoming bankrupt without
repaying his debts. Also, considering that we are seeking to protect the con-
sumer against the consequences of impulsive behaviour it would be equally

129" As Prof Weston notes in ‘Some Economic Fundamentals for an Analysis of Bankruptcy’ in
Symposium (n 128 above) 47, at 56-39, given the improved techniques for credit scoring and credit
assessment with computer technology, the costs of doing so have become much reduced and the pre-
dictions much more accurate. He was writing 20 years ago and it is safe to assume that the techno-
logy has become much cheaper in the interval and the feasibility of accurate scoring still better.

130 TH Jackson, The Logic and Limits of Bankruptcy Law (1986) ch 10, 232 et seq.
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inappropriate to allow the consumer to waive ex ante the benefits of the dis-
charge rule.

The second phenomenon invoked by Prof Jackson!3! to justify a fresh start
policy rests on evidence that individuals appear to make choices by processing
information that consistently under-estimates future risks (‘cognitive disso-
nance’). In the context of the use of credit, he argues, these factors, may lead
individuals to under-estimate the risks that over-spending may impose on their
future well-being and that of their families. He believes it would be too difficult
for consumers to make their own correction for these known biases, and there-
fore concludes that these incomplete heuristics provide a second normative
justification for a socially imposed rule of a non-waivable fresh start.

Attractive as these arguments are, there are limitations to basing the dis-
charge of debts on risk allocation and social insurance grounds and it is import-
ant for us to understand what they are. In invoking risk allocation models,
authors often analogise to the rules in contract law excusing a party from
further performance of his obligation because of a supervening event. There is
much controversy in Anglo-Canadian and US law over the doctrinal basis of this
rule—whether it is based on the parties’ imputed agreement or some broader
ground of public policy. What is not in doubt, however, is that in practice courts
on both sides of the border have shown themselves very reluctant to excuse per-
formance because changing circumstances have made it much more expensive
for a party to meet its contractual obligations than may have been anticipated.
What this means is that the contract analogy must either be abandoned in the
bankruptcy discharge context or be substantially remodelled to serve its
intended purpose.'32 But doing so raises a new set of questions and in particular
this question: when should the law deem the creditor to have completely waived
his claim to further payment? Insolvency per se would obviously not be suffi-
cient from an economic (or social) perspective if the debtor has surplus income
and could continue to make at least some payments.

One encounters similar difficulties in seeking to spell out the terms of an
imputed insurance policy, whether arising by operation of bankruptcy law or
because of the credit contract between the parties. No insurance policy is open-
ended and insurers have long learned to protect themselves against moral haz-
ard risks and risks arising by adverse selection.’®? In the credit area, moral
hazards would be created by such events as the debtor running up large debts on
a credit card in contemplation of the debtor’s bankruptcy or borrowing a large
sum of money to discharge a secured debt against exempt property. Adverse
selection would occur if the debtor failed to disclose his bankruptcy within the
past six years or other personal characteristic affecting his suitability as a
borrower. We may be sure that an informed creditor-cum-insurer would be

131 TH Jackson, The Logic and Limits of Bankruptcy Law (1986) ch 10, 232 et seq at 234-36, 237.

132 Cf R Hillman, ‘Contract Excuse and Bankruptcy Discharge’ (1990) 43 Stanford Law Review 99.

133 Cf R Cooter and T Ulen, Law and Economics (Scott, Foresman & Co, 1997) app at 65-66;
and RA Posner, Economic Analysis of Law (5th edn, Aspen Publishers, Inc, 1998) 442—43.
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alert to protect itself against these and similar risks and would object strenu-
ously to any legislatively imposed insurance policy (via a discharge rule) that
denied it the right to do so or did not write such exemptions into the law itself.

Still more important is the question whether the creditor as insurer should be
required to forego payment of the balance of the debt after bankruptcy even if
the debtor has a bright income future—the same question that arises in deter-
mining risk allocation under a change of circumstances doctrine. The answer
presumably will be the same. In short, whether we invoke insurance principles
or risk allocation theories, we are forced to confront the same issues as have
faced Commonwealth legislators. This is to determine whether a bankrupt
should be entitled to an absolute discharge in all cases or whether the court
should have a range of options. Of course, it may be argued, as the critics have
argued, that the costs of administering a means testing system may be so high,
both economically and socially, that it is better to let some percentage of debtors
off the hook than to risk jeopardising the whole discharge system.

The limited liability so readily available to shareholders of incorporated com-
panies throughout the common law world is an analogy that is also often
invoked to justify a clean and unqualified discharge rule. However, the analogy
proves too much. In the case of close corporations, lenders often contract
around limited liability by requiring personal guarantees from the directors or
principal shareholders of the company. There is also much dissatisfaction
among creditors with the limited liability rule for close corporations because it
lends itself to easy abuse. As a result, Commonwealth courts and legislatures
have shown an increasing willingness to impose personal liability on directors
in a variety of circumstances, including particularly those cases where the com-
pany continues to trade when the directors know or ought to know that the
company will not be able to meet its liabilities.'3*

(f) Professor Michelle White’s Concerns!'3°

Prof Michelle White of Michigan University has addressed'*¢ similar concerns
but from a very different perspective. The focus of her inquiries has been not

134 See JS Ziegel, ‘Creditors as Corporate Stakeholders: The Quiet Revolution—An Anglo-
Canadian Perspective’ (1993) 43 University of Toronto Law Journal 511 and, for an update on
Canadian, particularly Ontario, case law developments, WD Gray, ‘Creditors, Losers under CBCA
Reform but Winners in Judge-Made Corporate Law’ (Canadian Business Law Journal, forthcoming).

135 In examining Prof White’s writings in this area, the author has been greatly assisted by a
lengthy memorandum prepared for him by Prof Saul Schwartz of Carleton University in August
1999. Because of space constraints, only limited use is made of the memorandum in what follows.
In any event, Prof Schwartz should not be held responsible for any inadequacies in the account given
in the text.

136 See in particular MJ White, ‘Personal Bankruptcy under the 1978 Bankruptcy Code: An
Economic Analysis’ (1987) 63 Indiana Law Journal 1; M] White, ‘Economic versus Sociological
Approaches to Legal Research: the Case of Bankruptcy’ (1991) 25 Law and Society Review 685; and
M] White, ‘Why it Pays to File for Bankruptcy: a Critical Look at the Incentives Under the US Personal
Bankruptcy Law and a Proposal for Change’ (1998) 65 University of Chicago Law Review 685.
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to rationalise the existing US fresh start rule. Rather, it has been to show that
current US bankruptcy rules easily lend themselves to abuse and that, as ratio-
nal maximisers of their welfare, US debtors can be expected to exploit the rules
to their advantage unless the rules are changed. In an article published in
1987,137 she used the disparate state exemption rules to show how a calculat-
ing debtor could use them to his advantage in determining (a) whether he
would benefit by petitioning for his bankruptcy, and (b) if the answer was yes,
whether he should proceed via chapter 7 or chapter 13. She supported her con-
clusions with a narrow empirical base. In a 1998 article in the University of
Chicago Law Review, Prof White returned to the same themes but on a more
expanded basis using data from the US Survey of Consumer Finances to deter-
mine the proportion of respondents who would benefit financially from declar-
ing bankruptcy under various assumptions concerning their access to property
exemptions. She concluded that between 10 and 25 per cent of the respondents
would benefit financially from declaring bankruptcy although the median
benefits would be quite small. Using the same data set she then recalculated the
net financial benefit of declaring bankruptcy assuming the respondents
engaged in various kinds of strategic behaviour such as converting all non-
exempt assets into exempt assets. Assuming the most widespread strategic
behaviour, her conclusion was that the proportion of respondents who would
benefit financially ranged from 20 to 60 per cent, although again the median
benefits remained very modest.

In order to deter such opportunistic conduct, Prof White proposed two pos-
sible bankruptcy reforms, Reform I and Reform II. Both reforms would require
debtors to repay unsecured debts from future income that is above the greater
of US$7,500 or 90 per cent of gross income. The difference between Reforms 1
and Il is in the level of asset exemptions allowed. Reform I would allow exemp-
tions similar to those in force as of 1994 while Reform II would replace all state
and federal asset exemptions with a single US$30,000 exemption that would
apply to all assets, including home and personal property. Using this simulation,
she concluded?® that her proposed reforms would ‘reduce the overall propor-
tion of households that benefit financially from bankruptcy, but would accom-
plish this mainly by reducing the proportion of high ability to pay households
that have an incentive to file.’

Prof White’s approach is open to a variety of criticisms. Among the most
important objections are that her analyses are not based on the profiles of actual
bankrupts and do not take into account non-economic factors. She also fails to
explain why, if debtors are rational actors and wealth maximisers, the statistics
do not disclose a much higher percentage of bankrupts with high incomes and
assets than is the case. Her approach is in stark contrast to the sociologically

137 Ibid. (‘Personal Bankruptcy under the 1978 Bankruptcy Code’.)
138 Ibid. (“Why It Pays to File for Bankruptcy’), at 716.
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oriented position adopted by Sullivan, Warren and Westbrook!3® who, on the
basis of their empirical research, conclude that consumer insolvencies are a
complex phenomenon driven by a multiplicity of factors, none of which can
explain the results by itself. These authors do, however, attach much import-
ance to local cultural factors.

Given the fact that the Canadian discharge rules have from the beginning
been very different from the US rules and are even more so since the 1997 BIA
amendments, it is idle to speculate what results would have emerged from a
White type analysis in a Canadian context. It would be fair to state however that
her philosophy would have resonated well with the proponents of the 1997
amendments. It is even clearer that it permeates many aspects of the current
Congressional Bills.

(g) Means Testing Under S 420

The means testing provisions in the Congressional Bills and the consequences of
the court finding the petitioner to have surplus income are very different from
those introduced in the 1997 Canadian legislation, and it is necessary to explain
the proposed US provisions. The provisions in S 420, the Bankruptcy Reform
Act 2002, incorporating HR 333 with amendments and approved by the Senate
on 17 July 2001, will be used as representative of the general run of recent
Congressional proposals.'4°

An earlier version of the draft legislation would have excused debtors below
the national median income from the need to submit to detailed means testing.
However, this provision was deleted in 1998. S 420, required all debtors to
undergo means testing. The median income test only comes into play at the end
of the process to determine whether creditors, in addition to judges and trustees,
can bring abuse challenges and also to determine who is subject to a presumed
abuse challenge.'*' Debtors therefore face potentially two abuse challenges
under §707: (a) a claim based on presumed abuse combining an income means
test and a median income test, and (b) a non-presumptive abuse test with dif-
ferent standards depending on whether the challenge is raised by the court or
trustee, or by a creditor. In either event, if abuse is found, the chapter 7 petition
must be dismissed but the debtor will be allowed to convert the proceedings to
chapter 13 as an alternative to dismissal.

139 TA Sullivan, E Warren and JL Westbrook, As We Forgive Our Debtors: Bankruptcy and
Consumer Credit in America (Oxford University Press, 1989) chs 12 and 13; and TA Sullivan,
E Warren and JL Westbrook, ‘Law, Models, and Real People: Choice of Chapter in Personal
Bankruptcy’ (1988)13 Law and Social Inquiry 661.

140 The following description borrows heavily from Braucher (n 37 above) at 433 et seq, and also
makes use of the summary of the earlier Bills in E Wedoff, ABI, Updated Analysis (1 November
1999) 4—6 with respect to the fate of S 420 and HR 333 and the introduction of new HR 975 in
February 2003, see above n 38a and accompanying text.

141§ 420 (n 36 above) at §102(a)(6) and (7).
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Under S 420, every debtor would have to file an itemised statement of monthly
net income. Failure to do so will result in automatic dismissal of the case.'*?
Abuse will be presumed if current monthly income, after allowing for specified
expenses, multiplied by 60 is the lesser of (a) 25 per cent of unsecured claims or
US$6,000, whichever is greater, or (b) US$10,000.'4* Current monthly income
will be based on an average of the debtor’s income over the last six months and,
in a joint case, of the spouse’s income. The permissible expenses include!**:

(1) expenses under Internal Revenue Service (IRS) national and local standards
for housing, transportation, food and clothing;

(2) actual expenses in categories listed by the IRS standards as ‘other necessary
expenses’;

(3) an additional 5 per cent of the IRS food and clothing standards if reasonable
and necessary;

(4) actual reasonable and necessary expense for an elderly or disabled house-
hold member;

(5) ‘actual’ administrative expenses of a hypothetical chapter 13 debtor;

(6) actual reasonable and necessary private school expenses up to US$1,500 per
year per child;

(7) actual reasonable and necessary expenses for home energy costs in excess of
IRS local standards;

(8) monthly secured debt payments, defined as amounts due to secured debtors
for 60 months after the petition date, plus additional amounts necessary to
retain a residence, motor vehicle or other necessary property in a chapter 13
filing; and

(9) priority debt payments,'* such as child support and tax obligations, again
divided by 60 months for the calculation.

Where the debtor’s net current monthly income, after allowing for the per-
missible heads of deductions, is US$100 or more,'#¢ the debtor would only be
able to defeat a §707(b) dismissal motion by demonstrating ‘special circum-
stances’ requiring additional expenses or adjustment of currently monthly
income sufficient to reduce the net balance to less than US$100. Even where the
§707(b) presumption was rebutted, on motion the court could still be required
to consider whether the debtor filed the petition in bad faith and whether the
totality of the circumstances demonstrated abuse.

The debtor’s schedules of current income and expenses (currently required to
be filed under the Federal Rules of Bankruptcy) would be required to include a

142§ 420 (n 36 above) at §§102, 315(b), 316.

43 1bid at §102(a)(2) (B)(iv).

144 Braucher (n 37 above) at 435-37. The author is indebted to Prof Braucher for allowing him to
paraphrase her excellent summary.

145 Priority debts are defined in 11 USC §507.

146 The US$100 is derived from the fact that, multiplied by 60, it yields US$6,000, one of the tests
applied under S 420 §102(a)(2)(B)(iv).



United States 79

statement of current monthly income, together with a list of the authorised
deductions. The trustee would be obliged to review these materials and, within
10 days after the statutory meeting of creditors, file a statement with the court
indicating whether the debtor’s schedules gave rise to a presumption of abuse.
If the presumption applied and the debtor’s income was at least equal to a
defined national median income, the trustee would be obliged to file either a
motion under §707(b) or a statement why such a motion was not being filed.'#”

The debtor’s attorney will also be at risk if the attorney files a false or mis-
leading petition and supporting schedules and documents, and is found to have
acted negligently or recklessly. In such circumstances, the court on motion could
award damages against the attorney, which could include both reimbursement
of the trustee’s expenses and a civil penalty.!43

As will be noted from the above very condensed description, the means test
under S 420 differs in structure and consequences from the BIA position in
Canada in the following respects:

(1) Under S 420, in determining the debtor’s surplus income, the debtor is
allowed to deduct attorney’s fees, and amounts owing under secured debts
and priority obligations as well as the prescribed living expenses. In this
respect, the proposed US bench-marks are more generous than the
Canadian ones.

(2) Apparently, it would be much more difficult for the debtor to prove special
circumstances under S 420 justifying the deduction of higher expenses than
is arguably possible in Canada under the broader discretion given the trustee
under the Superintendent’s standards.

(3) Once the net amount of surplus income has been calculated, if it is US$100
or more, it will trigger the prescribed consequences. In contrast, under the
Canadian regime, the debtor is only required to surrender one-half of the
surplus income.

(4) The purposes of the means testing also differs. The primary purpose of the
means test under S 420 is to deny the debtor access to chapter 7 if surplus
income is shown; it will serve a secondary purpose in determining the
amount of ‘disposable income’ under existing §1325(b)(1)(B) if the debtor

147§ 420 (n 36 above) at §102(c).

148 Ibid at §102, adding 11 USC §707(b) (4)(C). Under existing Bankruptcy Rule §9011(b) an attor-
ney filing a petition or other documents in court is already deemed to certify, inter alia, that, to the
best of the attorney’s knowledge, information and belief, ‘formed after an inquiry reasonable under
the circumstances’ the allegations and other factual contentions have evidentiary support. Under the
amended provisions an attorney’s signature of a petition, pleading or written motion constitutes cer-
tification that the attorney has:

(i) performed a reasonable investigation into the circumstances that gave rise to the petition,
pleading, or written motion; and
(if) determined that the petition, pleading, or written motion:
(I) is well grounded in fact; and
(I) is warranted by existing law or a good faith argument for the extension, modification, or
reversal of existing law and does not constitute an abuse under paragraph (1).
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elects to convert to chapter 13 or if he by-passes chapter 7 altogether.
‘Disposable income’ will now mean ‘current monthly income’ as determined
under S 420 §102.'* Under the BIA regime, the situation is reversed. If sur-
plus income is found, the debtor will be required to pay it over in a straight
bankruptcy proceeding but apparently retains considerable flexibility in
determining how much of his income he will turn over in a consumer pro-
posal.

Overall, the Canadian provisions are much more user friendly, much simpler,
and much less bureaucratic.

6. NON-DISCHARGEABLE DEBTS
(a) Current Position and NBRC Recommendations

§523 of the Bankruptcy Code lists the exceptions to a discharge obtained by a
debtor under §727 and the discharge granted by the court from an uncompleted
chapter 13 plan.'*° Depending on how one counts them, there at least 18 types
of dischargeable debts and liabilities and, as previously shown,'S! the United
States has the dubious distinction of having the largest number of non-
dischargeable debts by a wide margin—more than twice as many in the BIA and
almost four times as many as under the Australian and British legislation. It
seems that many US pressure groups see the exclusions as a necessary trade off
for the generous fresh start policy'S? and, not surprisingly, it is even more diffi-
cult to find a common denominator for the US exclusions than it is in the case
of the Canadian exclusions.

The US exclusions cover a wide range of taxes involving income, property,
employment or excise debts, various types of fraudulent or otherwise tortious
conduct, domestic alimony, maintenance and support obligations, unpaid stu-
dent loans, and such miscellanea as debt for a fee or assessment becoming due
and payable after the order for relief to a membership association for co-
operative housing and condominiums'$? and debts for a fee imposed by a court
to cover court costs.!>*

Many of the exclusions appear to have little practical importance in low-
income consumer bankruptcies. The NBRC was, however, concerned about the

1496 420 (n 36 above) at §102(b)(c).

150 See 11 USC §1328(b),(c).

151 See chapter 2.10 above at Table 2.4.

152 Tt is not the only reason. Other public policy reasons also play a role, particularly with respect
to the non-dischargeability of alimony and family maintenance arrears, unpaid taxes and student
loans, compensation for criminal injuries, and restitution for goods and services obtained fraudu-
lently.

153 11 USC §523(a)(16).

154 11 USC §523(a)(17).
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frequency with which credit card companies invoked the false representations
exception to discharge under §523(a)(2)(A) with a view to holding debtors liable
for credit card debts incurred shortly before bankruptcy,'>s and about disagree-
ment among the bankruptcy courts concerning the interpretation of the provi-
sions and when it was appropriate to imply false representations by the debtor
when using the credit card. The Commission favoured adopting a 30-day ‘bright
line’ test as a compromise solution to catch debtors incurring pre-bankruptcy
credit card debts without an illegal intent.'5

(b) Dischargeability of Student Loans

The Commission was equally concerned about the non-dischargeability of stu-
dent loans under §523(a)(8) and recommended the repeal of the provision’>’—
another of the Commission’s recommendations that has not been followed.

Before the 1970s, student loans were not treated differently from other debts
for discharge purposes but since then their dischargeability has been increas-
ingly restricted. The current Code makes student loans non-dischargeable under
all chapters of the Code for seven years after the beginning of the repayment
period of the loan unless the student bankrupt can show ‘undue hardship.’
However, the exception has been narrowly construed by the courts,'>® whose
judgments seemed to reflect a widely held sentiment that debtors should be held
to a higher standard with respect to non-commercial loans designed to improve
the debtor’s future earning capabilities. As in Canada’s case, these strictures
ignored the fact that students were often persuaded to borrow the money for
ill-conceived vocational courses offered by commercial establishments and that
the students became bankrupt precisely because they were not successful in
securing well paying jobs.’® As the Commission notes, guaranteed student
loans would be unnecessary if they did not involve substantial risks, again an
observation that seems to be equally apposite for Canada.

The Report also notes'® the interesting fact that although student loans were
dischargeable without restriction under chapter 13 plans prior to the 1994
amendments, there was little evidence of chapter 13 being used for this purpose.

155 The NBRC Report (n 21 above) at 192, cites one industry report claiming that Visa members
were currently challenging dischargeable debts in 99% of credit card bankruptcy cases. Note that 11
USC §523(a)(2)(C) also creates presumptions of non-dischargeability in favour of credit card com-
panies for the purpose of proving a false representation under para (B) for debts relating to ‘luxury
goods or services’ owed to a single creditor and aggregating more than US$1,150 or cash advances
under an open-ended credit plan made to the debtor, in both cases within 60 days of the initiation
of bankruptcy proceedings.

156 Ibid at 194-95.

157 NBRC Report (n 21 above) at recommendation 1.4.5 et seq.

158 [bid at 207-8.

159 1bid at 215, citing GAQ analysis of defaulting student borrowers.

160 1hid at 210-11.
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The effect of the 1994 amendment'¢! was to put the dischargeability of student
loans on the same plane for both chapter 7 and chapter 13 purposes and, not sur-
prisingly, US courts have been even-handed in applying the hardship test equally
narrowly in both situations.!¢?

(c) Current Bills

As already intimated, the recent and current Congressional bills do not imple-
ment the NBRC recommendations. The trend in fact is the other way. For
example, both HR 833 and S 625 expanded, though to different degrees, the pre-
sumption of fraud in the case of ‘luxury goods’ and cash advances secured by the
debtor shortly before bankruptcy.'®® There are some procedural changes in
debts incurred to pay non-dischargeable debts, which are also made non-
dischargeable,'®* and some expansion of taxes and other debts, including credit
card debts, made non-dischargeable in chapter 13.16°

7. ALTERNATIVES TO STRAIGHT BANKRUPTCY: CHAPTER 13 PLANS
(a) 1938 Origins, 1978 Revisions and 1994 Amendments

Chapter 13 had its origins in the Chandler Act of 1938 and was influenced by
earlier wage-earner plans introduced at the state level, notably Alabama.
However, it departed from them by adding the ‘unique powers’ of bankruptcy
law as, for example, by granting the debtor a discharge from the balance of the
debts not covered under the terms of the plan. The 1938 legislation was very
extensively revised in the 1978 Bankruptcy Code. This also greatly increased the
ambit of chapter 13 by making it available to all individuals with regular income
and increased the debt levels up to US$250,000 for non-contingent unsecured
debts and US$750,000 for secured debt.'¢® These changes reflected Congress’
intention that chapter 13 should function as the ‘primary’ rehabilitative chapter
for individual consumer debtors.'¢”

The basic differences between a chapter 7 and a chapter 13 bankruptcy are
these. Under chapter 7 the debtor loses all his non-exempt assets (including most
of his secured assets unless he is in a position to redeem them or enters into a

161 See now 11 USC §1328(a)(2).

162 NBRC Report (n 21 above) at 213-14.

163§ 420 (n 36 above) at §310, and cf HR 833 (n 34 above) at §133, S 625 (n 35 above) at §310.

164 G 625 (n 35 above) at §314(a), HR 833 (n 34 above) §146, and S 420 (n 36 above) at §314(a).

165§ 625 (n 35 above) at §§314(b), 704; HR 833 (n 34 above) at §§127, 807; and S 420 (n 36 above)
at §314(b).

te6 11 USC §109¢(e).

167 Tabb (n 6 above) at 895, citing HR Rep No 595, 95th Congress, 1st Session 118 (1977).
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reaffirmation agreement) but obtains the benefit of an immediate discharge
from all dischargeable debts. Under chapter 13, on the other hand, the debtor
retains his assets, including importantly his secured assets, but must make pay-
ments for three to five years in accordance with a court approved plan. In one
sense, chapter 13 has been substantially successful in achieving its designers’
goals since for a decade or more it has accounted for about one-third of all con-
sumer bankruptcy proceedings. In another sense, chapter 13 has been a failure
since in about two-thirds of the cases no plan is ever filed or, if filed, is not
completed successfully.'®® The complaint has also frequently been made that
many debtors use chapter 13 simply to keep secured creditors at bay or because
they have been ill-advisedly encouraged to invoke the chapter although their
personal circumstances did not justify it.'”

Broadly speaking, chapter 13 and Part III 2 of the BIA have similar goals but
the means by which they achieve them differ significantly. Chapter 13 is also
much more detailed and technical than BIA, Part II1 2 and has given rise to much
more litigation than its Canadian counterpart. Some important differences
between the two regimes have already been noted. The following notes are
designed to amplify these differences and to explain the workings of chapter 13
in greater detail.

Like chapter 7, a chapter 13 proceeding is initiated by the filing of the debtor’s
petition,'”® which also results in an automatic stay of proceedings against the
debtor under §362 by secured as well as unsecured creditors. The filing of the
petition also triggers the appointment of a trustee, who is usually the standing
trustee for that bankruptcy division appointed by the US trustee. As under chap-
ter 7 (but unlike the Canadian position), the debtor has no input into the selec-
tion of the trustee. Once appointed, the trustee has many of the same duties and
responsibilities as the trustee in straight bankruptcy proceedings.'”* One
important exception to the trustee’s role is that the debtor enjoys the rights and
powers of a trustee under §363 of the Code with respect to the sale, use or lease
of the debtor’s property.1”?

§ 1322 spells out in considerable detail the mandatory and permissible con-
tents of a chapter 13 plan. Thus the plan must provide for the submission of all
or part of so much of the debtor’s future income to the supervision or control of
the trustee as is necessary for the execution of the plan. It must also provide for
full payment of §507 priority claims and provide equal treatment for all claims
in a class if the plan provides for several classes of creditors.'”?> The plan may,
inter alia, modify the rights of secured creditors (other than in respect of a secur-

ity interest in real property constituting the debtor’s principal residence)”* by
168 See the important analytical literature cited in Braucher (n 37 above) at 409, nn 9-10.

169 NBRC Report (n 21 above) at 233-34.

17011 USC §301.

17111 USC §1302(b). Part III 2 of the BIA has no counterpart to this provision.

172 11 USC §1303.

173 11 USC §1322(a).

174 11 USC §1322(b)(2),
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providing for the curing or waiving of any default and, even in the case of such
real property liens, may provide for the curing of any default within a reason-
able time and maintenance of payments on which the last payment is due after
the date on which the final payment under the plan is due.'”® The plan may also
provide for the assumption, rejection or assignment of an executory claim or
unexpired lease not previously rejected under §365.'7¢ A plan’s maximum
period can run for three years unless otherwise ordered by the court, in which
case it may last up to five years.'””

A basic difference between chapter 13 and the consumer proposal provisions
in the BIA resides in the disposition of a plan. Under Part III 2 of the BIA, the
future of a plan rests with the creditors who must support it by the requisite
majorities. Under the US Code, confirmation of a plan is the court’s responsi-
bility although the court does not have an unfettered discretion. §1325 provides
that the court shall confirm the plan if, inter alia, the plan is proposed in good
faith, unsecured creditors will receive not less than they would in a liquidation
of assets under chapter 7 (the ‘best value’ test) and if, in the case of secured
claims:

(a) the holder of such claims has accepted the plan;

(b) the plan entitles the secured party to retain its security and the value of the
property to be distributed under the plan is not less than the allowed
amount of such claim; or

(c) the debtor surrenders the secured property.'78

In addition, the debtor must also satisfy the court that she will be able to meet
all payments under the plan and be able otherwise to comply with the plan.'”®

The debtor encounters further hurdles if the trustee or holders of unsecured
claims object to the plan. In that case, the court cannot approve the plan unless
the value of any property to be distributed is not less than the amount of the
claim or unless the plan provides that all of the debtor’s ‘disposable income’ for
the next three years is to be committed to payments under the plan.!s°
‘Disposable income’ is defined as meaning, where the debtor is not engaged in
business, income received by the debtor which is not reasonably necessary for
the maintenance or support of the debtor or the debtor’s dependants.!s?

175 11 USC §1322(b)(2),(3).

176 The Canadian BIA has no counterpart to §365 and the status of realty leases in bankruptcy is
governed by provincial law. See BIA, s 146. BIA, s 65.2 deals with disclaimers of realty leases in com-
mercial proposals under BIA, Part III 1, but this has no counterpart in BIA, Part III 2. Subject to these
exceptions, the debtor’s or trustee’s entitlement to assume, reject or assign executory contracts will
be governed by common law principles.

177 11 USC §1322(d).

178 11 USC §1325(a)(5). Note carefully that these conditions are framed in the alternative and that
the second option permits a strip down of the lien to the allowed value of the claim. The value of a
secured claim is determined under 11 USC §506(a).

179 11 USC §1325(a)(6).

180 11 USC §1325(b).

18111 USC §1325(b) (2).
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Bankruptcy judges have varied widely in their interpretation of the income
test'®2 and the subjective character of the test has attracted much adverse com-
ment.

If a plan is approved by the court, it binds every creditor whether or not the
creditor’s claim is provided for in the plan and even though a creditor has
objected to the plan. Unless the plan provides otherwise or the court makes a
different order, the property covered by the plan vests in the debtor and vests in
him free and clear of any claim or interest of any creditor provided for by the
plan.!83

In theory at least, an important attraction for debtors are the favourable dis-
charge provisions in §1328 of the Code.'* On completion of the plan payments,
the debtor is entitled to a discharge from all debts provided for in the plan with
the exception of five types of debt.'85 These are important exclusions; neverthe-
less, they are a great improvement on the 18 categories excluded from a chapter 7
discharge under §523 and are conceptually superior to the Canadian consumer
proposal provisions, which offer no relief at all from otherwise non-dischargeable
debts.

A different regime applies where the debtor seeks a discharge without having
completed the plan payments.'3¢ The court can accede to the debtor’s request if
three conditions are satisfied: (i) non-completion of the plan was ‘due to cir-
cumstances for which the debtor should not be held accountable’; (ii) the value
of any property distributed under the plan is not less than the amount that
would have been distributed in a chapter 7 liquidation; and (iii) modification of
the plan under §1329 is not practicable. It seems that in practice US courts have
been reluctant to find that the first condition was satisfied. Even if all three con-
ditions are met, what the debtor ends up with is a result substantially less
favourable than a discharge from a completed plan. This is because in a dis-
charge under §1328(b) the debtor is still saddled with the full range of non-
dischargeable debts under §523(a),'s” thereby seemingly leaving the debtor no
better off than he would have been in a straight liquidation under chapter 7.

182 “Some courts confirm plans paying zero percent to unsecured creditors. Other courts condi-

tion confirmation on payment of high percentages of unsecured debt.” NBRC Report (n 21 above)
at 235.

183 11 USC §1327.

184 Commonly referred to as ‘superdischarge provisions.’

185 The five categories are: liabilities arising after the last plan payment; family support obliga-
tions; student loans, liabilities for personal injuries or death caused by the debtor when driving while
impaired; and restitution orders or fines imposed on the debtor following a conviction: 11 USC
§1328(a). Importantly, the exclusions do not extend to money, property or services allegedly secured
by the debtor by fraudulent means unless there has been a conviction and restitution order. Cf the
position in a chapter 7 discharge where no conviction is required: 11 USC §523(a)(2).

186 11 USC §1328(b).

187 11 USC §1328(c).
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(b) NBRC Report and Recommendations'®®

Some of the Commission’s concerns with the existing operation of chapter 13
have already been noted: the high non-completion rate of plans and misguided
attempts to steer debtors into the chapter when they are not suited for it. The
Commission was also concerned with other important facets of the operation of
chapter 13 and made recommendations to address these problems. The issues
and the Commission’s recommendations'$® are summarised below.

(1) Disparate treatment of disposable income requirement and uneven treat-
ment of unsecured debtors. The Report notes the courts’ widely varying
interpretation and scrutiny of the ‘disposable income’ requirement in
§1325(b) and the disparate treatment of unsecured creditors under con-
firmed plans. Thus, some plans involved negligible or no pay-outs to unse-
cured creditors while others allow maximum pay-outs to non-dischargeable
debts.’® Some courts have developed guidelines requiring a minimum per-
centage of pay-outs to unsecured creditors from disposable income but the
Commission criticises this standardised approach as being too rigid. The
Report recommends instead'®! that debtors be required to pay a graduated
percentage of their adjusted gross income, thereby recognising the fact that
higher income debtors can afford to pay a higher fraction of their disposable
incomes than lower income earners. Although this is not stated explicitly,
presumably the Commission also intended the disposable income payments
to be distributed evenly among unsecured creditors.

(2) Consequences of incomplete payment plans. The Commission was con-
cerned that the current chapter 13 makes no provision for automatic
conversion of failed plans to a chapter 7 bankruptcy. Debtors must request
the conversion and since many debtors are unaware of the option they do
not exercise it.'”2 To address this problem, the Commission recommended
the adoption of a default rule leading to automatic conversion to chapter 7
proceedings.

(3) Multiple filings and abusive use of chapter 13. It appears that a substantial
number of debtors make serial filings under chapter 13 in order to avoid evic-
tion by landlords or foreclosure of homes and repossession of motor vehi-
cles.’? The Commission found the evidence of abuses to be inconclusive and

188 NBRC Report (n 21 above) at 233 et seq.

189 bid at recommendation 1.5.4 et seq.

190 Ibid at 235.

1 1hid at 268.

192 Ibid at 275. The Report notes that in the period 1980-88, dismissal was the most common dis-
position of failed chapter 13 cases: 49% were dismissed and only 14% were converted to chapter 7.

193 Jbid at 278-79. Another source of abuse involved debtors who file chapter 7 cases to be
relieved of dischargeable debts and personal liability followed by a chapter 13 filing to restructure
secured and non-dischargeable debts (so called ‘chapter 20’ cases). The US Supreme Court has
upheld the legality of this two-case approach. Ibid at 364.
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was not persuaded that the solution adopted by some courts—barring access
to chapter 13—was warranted. In the Commission’s view,'** a better solu-
tion was to deny the debtor an automatic § 362 stay if two or more chapter
13 petitions had been filed within the preceding six years and if the individ-
ual has been a debtor in a bankruptcy case within the preceding 180 days.
This would ensure that serial filings were not being made simply to stall land-
lords and secured creditors.

(4) Retention of ‘super-discharge’ feature under §1328(a)."*> The Commission
did not accept the criticisms that non-dischargeable debts should not be
treated differently in chapter 13 than under chapter 7. The Commission
believed the disparate treatment was consistent with the purposes of chap-
ter 13 and that if the debtor was not relieved of non-dischargeable debts
after making payments for three to five years the debtor would often be
worse off at the end of the repayment period than he was at the beginning.
In the Commission’s view, the super-discharge feature also encourages
chapter 13 payments because it avoids objections that some creditors might
otherwise be able to raise against an ordinary discharge under §523(a)(2)
(allegations of fraudulent conduct by debtor).

(c) HR 833, S 625 and S 420 Provisions'*¢

As previously noted, the NBRC recommendations had little impact on the
Congressional Bills. Almost without exception, the HR 833, S 625, and S 420
chapter 13 provisions are creditor-driven and are designed to curb perceived
debtor abuses as is shown by the following summary.

(1) Lien-stripping and cram-down in chapter 13. S 625 prohibited cram-down
of any transaction completed within the preceding five years where the cred-
itor held a security interest in an automobile or six months in relation to any
other property. The prohibition covered both purchase and non-purchase
money security interests.'”” The HR 833 provisions were slightly less
draconian.'® S 420 applies a three-year period for motor vehicles and a
one-year period for other things of value.'®

(2) Super-discharges and non-dischargeable debts. S 625 added taxes and
various other debts, including some types of credit card debt, to the list of

194 1bid at 281-82.

195 Ibid at recommendation 1.5.7.

196 So far as Bills HR 833 and S 625 are concerned, the following summary is based on ABI,
Summary of Key Areas of Disagreement: S 625/HR 833 Conference (15 February 2000) 6 et seq; and
ABI, Comparison of Consumer Bankruptcy Provisions in Various Versions of Legislation (8
February 2000).

197§ 625 (n 35 above) at §306.

198 HR 833 (n 34 above) at §122.

199§ 420 (n 36 above) at §306
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non-dischargeable debts in §1328(a) of the Code.?°° The HR 833 provisions
were substantially the same but slightly worse with respect to non-
dischargeable taxes. S 420 apparently restricts the non-dischargeability of
taxes to those involving fraudulent conduct.?°*

(3) Tax returns. S 625 and HR 833 required the debtor to file tax returns for the
last six years as part of the chapter 13 documentation, arguably even where
the existing law did not require a tax return from the debtor. S 420 requires
automatic filing of a copy of the tax return for the latest taxable period,
and also requires the debtor to file a copy of the return for the preceding
three years at the request of the judge, the US trustee or any party in
interest.202

(4) Mobile homes. S 625 and S 420 prohibited the cram-down of mobile home
liens, whether in respect of purchase money or non-purchase money
loans.203

(5) Repeat filings and filings after prior discharge. S 625 and HR 833 contained
a variety of provisions designed to curb these perceived abuses, as also does
S 420.204

(6) Plan requirements. S 625 required a five year repayment plan from debtors
whose cases were converted from chapter 7 to chapter 13 or where a chap-
ter 7 petition was dismissed under §707(b).2°> HR 833 contained a similar
requirement but required payments to be based on the debtor’s income
above the median national average.2°® S 420’s requirements are similar to
those in HR 833.2%7

8. REAFFIRMATION AGREEMENTS

Reaffirmation agreements (R As) signed by debtors in favour of creditors during
bankruptcy proceedings or following the debtor’s discharge from bankruptcy
have long been common in the United States, and have been the subject of much
critical discussion.?%8 Prior to the Bankruptcy Reform Act of 1978, federal law

200§ 625 (n 35 above) at §716.

201 HR 833 (n 34 above) at §315(c)(2)(A) and (f); S 420 §707.

202 Ibid at §315(c)(2)(A) and (f).

203§ 625 (n 35 above) at §306(a) and (c); HR 833 (n 34 above) at §102, 302(e).

204§ 625 (n 35 above) at §302, HR 833 (n 34 above) at §117 (restrictions on automatic stay); S 625
(n 35 above) at §312, HR 833 (n 34 above) at §137 (no discharge in chapter 13 cases within five years
of prior case); S 420 (n 36 above) at §§303, 309, 311.

205§ 625 (n 35 above) at §318.

206 HR 833 (n 35 above) at §606.

207§ 420 (n 34 above) at §318.

208 The NBRC reported that reaffirmation agreements were ‘at center stage’ throughout the
Commission’s hearings and debates: NBRC Report (n 21 above) at 146. For a leading empirical
study of reaffirmation practices, see MB Culhane and MM White, ‘Debt After Discharge: An
Empirical Study of Reaffirmation’ (1999) 73 American Bankruptcy Law Journal 709.
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did not regulate the use of RAs. Nevertheless, the National Bankruptcy
Commission, whose report was presented to Congress in 1973, was so alarmed
about the abuses frequently accompanying RAs that it wished to outlaw them
altogether.??? This was not politically acceptable and Congress settled on a
compromise solution?'® involving judicial approval of such agreements as a
condition of their validity. At the same time, the 1978 Act also added strong pro-
visions?!! voiding any judgment obtained in respect of a discharged debt and
imposing an injunction on the commencement or continuation of an action or
the use of any other means to collect a discharged debt from the debtor or the
debtor’s property. The 1978 provisions were amended in 1984, and again in
1994, to make it clear?'2 that a court hearing and judicial approval were not nec-
essary where the RA filed in court was accompanied by a declaration or affidavit
by the debtor’s attorney stating that the agreement was a fully informed and vol-
untary agreement, that it did not impose undue hardship on the debtor or his
dependants, and that the attorney had fully advised the debtor of the legal effect
and consequences of the agreement.

(a) NBRC Recommendations

The NBRC, reporting in 1997, was of the view that the 1978 reaffirmation
amendments had not achieved their goals and expressed concern that by all
accounts RAs continue to grow in number and scope.?'* The Commission was
also disturbed that some attorneys sign affidavits without satisfying themselves
that the RA will not cause the debtor undue hardship, and was even more dis-
turbed by the disclosure that Sears and other large retail stores were by-passing
the statutory requirements altogether and continuing to collect payments on dis-
charged debts.?'* The Commission’s original inclination (like that of its 1973
predecessor) was to ban RAs altogether. It subsequently modified its position to
allow reaffirmation agreements for secured debt and limited to the value of the
collateral and excluding any additional amounts for attorneys’ fees, collection
costs and such like.?!s

202 NBRC Report (n 21 above) at 148—49.

210 See 11 USC §524(c).

211 See now 11 USC §524(a).

212 See now 11 USC §524(c)(3).

213 The NBRC Report (n 21 above) notes (at 152) that, according to a 1996 Visa study, 52% of
debtors reported reaffirming one or more debts with the majority of reaffirmations involving
secured debt, particularly secured debt relating to motor vehicles.

214 Ibid at 162—63. Sears was subsequently prosecuted and agreed to return the monies it had
collected.

215 Jhid at 160. For some reason, unlike the Commission’s other recommendations, this one does
not appear in bold type and as a separate paragraph.
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(b) Position Under Current Bills

Once again, the Commission’s recommendations made no impact on Congress.
HR 833 did not directly erode the current reaffirmation provisions. However, it
did so indirectly by precluding the use of class actions against creditors (such as
the one brought against Sears) who ignored the Code’s requirements. S 625 had
no new reaffirmation provisions although there was the threat of a regressive
Reed-Sessions amendment to §204 of the Bill that would have seriously under-
mined the disclosure requirements in §524(c) of the Code.?'¢ S 420 would require
the General Accounting Office to conduct a study of the reaffirmation process
under the Code to determine the overall treatment of consumers within the con-
text of that process, and to report back to Congress on the results of the study
together with legislative recommendations to address any abusive or coercive

tactics found in the reaffirmation process.?'”

9. CREDIT COUNSELLING AS PART OF THE BANKRUPTCY PROCESS?!8

The United States has had creditor-inspired non-profit facilities since the 1960s
for the counselling of over-committed debtors and the establishment of repay-
ment plans. Until now, these extra-curial efforts have received no official status
under the federal bankruptcy legislation but the position could change sig-
nificantly as a result of the following provisions in S 420:

(1) First, a consumer debtor will not be allowed to file a bankruptcy case unless
the debtor has received credit counselling from an approved non-profit bud-
get and counselling agency within 180 days of the filing an individual or
group briefing (including a briefing conducted by telephone or on the
Internet) that outlined the opportunities for available credit counselling and
assisted the debtor in performing a related budget analysis.?'” The coun-
selling requirement does not apply to a debtor who resides in a district
where the approved credit counselling agencies are not reasonably able to
provide adequate services to additional debtors seeking credit counselling to
comply with the Act’s requirements. The debtor may also be excused if he
can satisfy the court of ‘exigent circumstances’ meriting waiver of the coun-
selling requirements and that he unsuccessfully sought credit counselling
services during the five-day period following the request.??°

216 ABI, Comparison (n 196 above) at 7, labelled the amendment as a ‘step back from current
law.

217§ 420 (n 36 above) at §205.

218 See also, AC Dekany, Debt Counselling in Canada (unpublished LLM thesis, 1999) 28-33;
E Wedoff, Updated Analysis (1 November 1999) 51-52; and ABI, Comparison (n 196 above).

219§ 420 (n 36 above) at §§106(a), 111. Cf HR 833 (n 34 above) at §302(a), S 625 (n 35 above) §105.

220§ 420 (n 36 above) at §106(3).
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(2) Secondly, once the requisite facilities have been established, chapter 7 or
chapter 13 debtors will be denied a discharge from their debts if they have
failed to complete an instructional course of personal financial management
from an approved agency.??! To determine the feasibility of the new
requirement, a pilot educational programme for debtors’ financial manage-
ment will be tested in six judicial districts over an 18 months’ period and
evaluated for its effectiveness.

(3) Third, with a view to encouraging debt repayment arrangements outside
bankruptcy, the claims of unsecured creditors may be reduced by up to 20
per cent if the debtor can show that she offered an alternative repayment
schedule through an approved credit counselling agency, that the offer pro-
vided for payment of at least 60 per cent of the debt over the repayment
period or an extension thereof, that no part of the debt was non-
dischargeable, and that the creditor had unreasonably refused to consider
the offer.?22

(4) Fourthly, with a view to curbing abuses by profit-oriented debt relief agen-
cies, the Bills envisage the establishment of regulations to govern such agen-
cies’ conduct.??® The regulations would also penalise the agencies (1) for
failing to provide promised services, (2) providing negligent counselling to
debtors or making false statements in bankruptcy filings, (3) misrepresent-
ing services to be provided to debtors, and (4) encouraging the incurring of
debt by debtors for bankruptcy-related services.

These proposed legislative initiatives have not escaped criticisms. They would
impose substantial added workloads and responsibilities on bankruptcy judges,
court clerks, the US trustees and the Federal Trade Commission, and it is not
clear whether Congress would be ready to vote the required funds and to
appoint the needed number of new judges. From the debtors’ perspective, the
Bills do not indicate who is to pay for the required counselling and financial
management programmes if debtors lack the means to pay for them out of their
own resources. So far as the incentive to use out of court repayment facilities are
concerned, critics have noted that it will be expensive and time-consuming for a
debtor to prove that a creditor unreasonably refused a repayment offer and that
a debtor will usually be better off making the offer in the form of a chapter 13
plan.

It is ironic that the Bills require debtors to prove that they have consulted a
consumer credit counselling agency before filing a petition. These agencies have

221 1bid at §106(b) and (c). Cf HR 833 (n 36 above) at §§104, 302(b),(c), and S 625 (n 35 above) at
§104.

222 .§420 (n 36 above) at §201(a). Cf HR 833 (n 34 above) at §109, S 625 (n 35 above) at §201.

223 G 420 (n 36 above) at §§227, 228. Cf HR 833 (n 34 above) at §§105, 106, 526. ‘Debt relief
agency’ is defined in S 420 §226(a)(12A) as a person providing consumer bankruptcy goods and ser-
vices for reward but excludes tax exempt non-profit organisations, creditors providing debt restruc-
turing assistance to a debtor of the creditor, depositary institutions and credit unions.
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been described as being in a state of turmoil,?>* and have long been criticised by
consumer activists??® because of their lack of independence and heavy reliance
on creditor financing, and their failure to advise debtors where creditors have
violated relevant federal consumer credit laws or where recourse to bankruptcy
would provide better relief.

As is true in Canada’s case, the requirement for debtors to have attended a
financial management course as a precondition to discharge raises challenging
moral and pedagogical questions. The preliminary trials that have been con-
ducted so far in the United States also indicate that motivating debtors to attend
the courses regularly for an extended period and taking the instruction seriously
will tax the ingenuity of the planners.??¢

224 See DA Lander, ‘Recent Developments in Consumer Debt Counselling Agencies’ (2002) 21
American Bankruptcy Institute Journal 14; and DA Lander, ‘Snapshot of an Industry in Turmoil:
the Plight of Consumer Debt Counseling’ (2000) 54 Consumer Finance Law Quarterly Report 330.

225 See HB Hoffman, ‘Consumer Bankruptcy Filers and Pre-Petition Consumer Credit
Counseling: Is Congress Trying to Place the Fox in Charge of the Henhouse?’ (1999) 54 Business
Lawyer 1629; and RL Stehl, ‘The Failings of the Credit Counseling and Debtor Education
Requirements of Proposed Consumer Bankruptcy Reform Legislation of 1998 (1999) 7 American
Bankruptcy Institute Law Review 133.

226 See K Gross, ‘Developing a Model for Assessing Financial Literacy Education: Thinking
Through Multiple Lenses for Multiple Purposes’ in J Niemi-Kiesilainen, IDC Ramsay and
WC Whitford (eds), Consumer Bankruptcy in a Global Perspective (Hart Publishing, forthcoming)
and S Block-Lieb, K Gross and RL Wiener, ‘Lessons from the Trenches: Debtor Education in Theory
and Practice’ (2002) 7 Fordham Journal of Corporate and Financial Law 503.
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Australia®

N THE INTRODUCTION to this study it was stated that Australia’s bankruptcy

law was particularly suited for comparison with Canada’s consumer insolv-
ency regime because of strong similarities between the two countries—in size of
populations, geographical land masses, a large ethnic component, market
economies, consumption patterns and lifestyles, a parliamentary system of gov-
ernment and insolvency law principles derived from England. It is believed the
following review bears out these expectations but also highlights some import-
ant differences that carry useful lessons for other Commonwealth jurisdictions,
including Canada.

1. RAPID GROWTH IN CONSUMER BANKRUPTCIES

An appropriate starting point is to note the rapid growth in the number of per-
sonal bankruptcies that Australia, like Canada, experienced between 1987-88
and 2001-02 (see Table 4.1). The number of personal bankruptcies for the admin-
istrative year ending 30 June 1999 was 26,376 compared with 8,124 for the year
198788, a 225 per cent increase over a 12-year period.> There were 1,678 non-
bankruptcy personal insolvency proceedings in 1998—-99 under Parts IX and X of
the Commonwealth Bankruptcy Act 1966,° giving a total number of 28,054

! The following sources were principally relied on for this overview: RF Mason, ‘Consumer
Bankruptcies: an Australian Perspective’ (1999) 37 Osgoode Hall Law Journal 449; RF Mason and
] Duns, ‘Developments in Consumer Bankruptcy Law in Australia’ in J Niemi-Kiesilainen, IDC
Ramsay and WC Whitford (eds), Consumer Bankruptcy in a Global Perspective (Hart Publishing,
forthcoming).); D Rose (ed), Lewis’ Australian Bankruptcy Law (11th edn, LBC Information
Services, 1999); Insolvency and Trustee Service Australia (ITSA), Profile of Debtors 2002; ITSA,
Annual Report by the Inspector-General in Bankruptcy on the Operation of the Bankruptcy Act
hereafter Annual Report. The author obtained much help from ITSA’s senior officials in Canberra,
Melbourne and Sydney and was privileged to be able to visit ITSA’s offices in Sydney and
Melbourne in March 1999 and to observe their operations at first hand. The author is also greatly
indebted for additional information on recent developments to Prof Mason, David Bergman,
Adviser, Policy and Legislation, ITSA, Canberra, and Janice Pentland, chair, Australian Financial
Counselling and Credit Reform Association (AFCCRA).

2 ITSA, Annual Report 1998—1999, at 8, Table 2.1. Of the 26,376 bankruptcies, 5,905 (22.4%)
were business-related. Ibid at 9. The proportion of business-related bankruptcies declined over the
12-year period but at an uneven rate. Ibid. In 1998-99, 94.5% of the bankruptcies resulted from
debtors’ petitions and 5.5% from creditors’ petitions. Ibid, at 8. The Australian statistics provide
no definition for ‘business-related” bankruptcies.

3 Parts IX and X are Australia’s counterpart to BIA, Part III 1 and I1I 2 in Canada. See 4.7 below.
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personal insolvency proceedings for that year.* In 2001-02, the number of busi-
ness and non-business bankruptcies totalled 24,109, of which 83.1 per cent were
non-business (ie consumer) bankruptcies and 94 per cent of the bankruptcies were
based on debtors’ petitions.’ The number of Parts IX and X insolvency proceed-
ings amounted to 3,748,° thereby giving a total of 27,857 personal insolvencies.

In absolute numbers, the number of Australian personal bankruptcies in
1997-98 was only 29.5 per cent of the Canadian 1998 figure.” Also, the rate of
insolvency in Australia in 1997-98 per 1,000 head of population, 1.35, compared
with 2.72 for Canada.® However, Australia is catching up. The Commonwealth
consumer insolvency rate grew from 0.50 in 1986-87 to 1.35 in 1997-98, an
increase of 170 per cent compared with an increase in Canada’s rate of just
under 200 per cent.® Outstanding amounts for personal finance loans and other
advances increased in Australia from AU$25,217 million in 1988 to AU$57,846
million in 1997, or 129 per cent, compared with an increase in the Canadian
balances of 175 per cent.!!

Table 4.1: Business and non-business personal bankruptcies in Australia*

Year Business Non-business Total
1987-88 2,259 5,865 8,124
1988-89 2,088 4,994 7,082
1989-90 2,947 5,546 8,493
1990-91 4,203 8,888 13,091
1991-92 5,387 11,493 16,880
1992-93 4,796 9,981 14,777
1993-94 4,335 9,693 14,028
1994-95 3,998 10,132 14,130
1995-96 4,773 12,589 17,362
1996-97 5,191 16,639 21,830
1997-98 4,854 19,554 24,408
1998-99 4,962 21,414 26,376

1999-2000 3,899 19,399 23,298
2000-01 4,440 19,467 23,907
2001-02 4,070 20,039 24,109

*Source: RF Mason, ‘Consumer Bankruptcies: An Australian Perspective’ (1999) 37
Osgoode Hall Law Journal 449, 471, and separate table supplied by Prof Mason to
the author. The 2001-02 figures are subject to verification.

+ ITSA, Annual Report 1998—1999, 36, 41-42. The national bankruptcy rate was 1 bankruptcy
per 682 (or 1.46 per thousand): ITSA, Profile of Debtors 2002, 6.

5 ITSA, Annual Report 2001-2002, 5—-6.

6 1bid at 3, 37, 51.

7 OSB, International Statistics (June 1999) 3, 30.

8 1bid at 4, 32.

° 1bid at 4, 32.

10 Ibid at 33.

" Ibid at 5.
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ITSA’s Profile of Debtors 200212 also provides the following key characteris-

tics of Australian debtors who became bankrupt in the 2001-02 administrative
year:!3

(1) 24 per cent of the bankrupts were under the age of 30, 32 per cent were

between the ages of 30 and 39, and 44 per cent were over 40.'4

(2) There were more male than female bankrupts across all age groups.'®

57 per cent of the bankrupts obtained advice on bankruptcy procedures
from professional sources (ie financial counsellors, solicitors, accountants
or registered trustees), with the main source being financial counsellors'®; 24
per cent had obtained such advice from ITSA contacts.!”

(4) Unemployment was declared by the bankrupts as the most common cause

of non-business bankruptcies (39 per cent of bankrupts) compared to 21%
who pointed to the excessive use of credit.!®

(5) In the 12 months’ period before bankruptcy, 27% of the bankrupts had

incomes of less than AU$10,000, 61 per cent had incomes of less than
AU$20,000, and 81 per cent had incomes of less than AU$30,000. The aver-
age income of the bankrupts was AU$19,430; the median income was
AU$15,000.t°

(6) The average amount of unsecured debt per bankrupt was AU$66,290, the

median amount AU$18,141. In dollar amounts, banks accounted for 32 per
cent of total debts and finance companies for 14 per cent. Tax claims
accounted for 8 per cent and ‘other’ for 41 per cent.?°

(7) 90 per cent of all bankrupts had non-divisible (ie exempt) assets of less than

AU$10,000. Only 5 per cent of the bankrupts were home owners or in the
process of purchasing a home at the date of bankruptcy. This figure com-
pares with 66.2 per cent of all dwellings in Australia that are fully owned or
being purchased.?!

(8) The largest group of bankrupts (44 per cent) were single persons with no

et

dependants. Couples with dependants were next at 22 per cent. Single par-
ents and married persons with no dependants accounted for 17 per cent each
of all bankrupts.??

12 See n 1 above.

13 The Profile contains a similar analysis of debtors who entered into debt agreements: ibid at 15
seq.

4 Ibid, at 7.

15 Ibid.

On the role of financial counsellors in Australia, see 4.8 below.

17 Profile (n 1 above) at 8.

18 Ibid at 9.

19 Ibid at 11.

20 Ibid at 12-13. Unsecured debt includes that part of secured debt estimated to exceed the value

of the collateral.

21 Ibid, at 14.
22 [bid.
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2. CONSTITUTIONAL AND ADMINISTRATIVE STRUCTURE

In Australia, as in Canada, bankruptcy legislation is a central government
responsibility.??> However, the Commonwealth government’s jurisdiction is
restricted to non-corporate insolvencies. The first Commonwealth Bankruptcy
Act was only adopted in 1924?* and was completely revised in 1966.2° The 1966
Act is still in force. It has been amended many times since 1966, and in import-
ant respects. The latest set of amendments were adopted in 20022¢ and were
largely driven by official concerns about perceived debtor abuses of the bank-
ruptcy system.?”

In terms of administrative structures, there are both similarities and
significant differences between the Australian and Canadian regimes. The
administration of the Commonwealth Bankruptcy Act (BA) is the responsibility
of the Insolvency and Trustee Service Australia (ITSA), an executive agency
within the Attorney General’s department. ITSA is headed by the Inspector-
General, who is also responsible for supervising the work of ITSA’s official
receivers.?® The official receivers (ORs) are appointed by the Secretary to the
Attorney General’s Department.?’ They also double as agents of the Official
Trustee (OT)3° where there is no private ‘registered trustee’ (RT), as is
overwhelmingly the case (to the tune of 95 per cent of the time) in personal
insolvency cases.?! Private trustees are required to be registered by the
Inspector-General, who issues the registrations on the recommendations of a
committee.>2

3. INITIATION OF STRAIGHT BANKRUPTCY PROCEEDINGS

There are important differences as well between the Australian and Canadian
procedures for the initiation of bankruptcy proceedings, but the important

23 Commonwealth Constitution, s 51(xvii).

24 Bankruptcy Act 1924 (Cth).

25 Bankruptcy Act 1966 (Cth).

¢ See Bankruptcy Legislation Amendment Act 2002 (Cth) (BLAA), and Bankruptcy (Estate
Charges) Amendment Act 2002 (Cth). The two Bills resulting in the amendments were first intro-
duced in 2001 but lapsed when federal elections were called on 10 November 2001. The government
was returned to office and the Bills were reintroduced in the House of Representatives on 21 March
2002. The important consumer insolvency amendments appear in the BLAA.

27 See D Williams, Attorney General, News Release, ‘Bankruptcy Crackdown’ (21 March 2002)
and T Gallagher, ‘Reforms to Bankruptcy Legislation’ (2000) 10(2) New Directions in Bankruptcy 14.

28 Bankruptcy Act 1966 (Cth), ss 11-12 as am.

29 Ibid, s 16 as am.

30 1bid, s 18(8) as am.

31 In the 2001-02 reporting year, 95% of the new non-business bankruptcies were administered
by the OT and 5% by the RTs. Significantly the OT also handled 85% of the business bankruptcies.
ITSA, Annual Report 2001-2002, 7.

32 Bankruptcy Act 1966 (Cth), Pt VIII as am. See especially s 155C; Lewis (n 1 above) at 31-33.
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point worth stressing here is that it is even easier—and certainly much
cheaper—for Australian debtors to initiate bankruptcy proceedings than it is for
a Canadian debtor. In Australia, the consumer can opt to file a Declaration of
Intention to File a Petition before filing a petition,** though there is no need to
file a notice of discontinuance if the consumer decides not to proceed. There is
no fee for the filing of a declaration and the effect of a declaration is to stay
enforcement proceedings for seven days by creditors (other than secured credi-
tors) against the debtor personally or his property in respect of a ‘frozen debt.”3*
The concept of the declaration was introduced in 1989 to ‘minimize the risks of
mistaken and hasty bankruptcies’S and to encourage the search for alternative
solutions to the debtor’s problems. However, it is widely recognised in Australia
that the seven-day moratorium on creditors’ action is too short and there have
been suggestions about extending it to 30 days.3¢

So far as consumer bankruptcies are concerned, the procedure is initiated by
the debtor filing a petition with the official receiver accompanied by a statement
of affairs.3” Again no filing fee is payable. The documents are often filed by mail
and in any event the debtor does not need the assistance of a professional. It
seems that it is quite common for welfare workers and non-profit debtors’ coun-
selling agencies to assist the debtor with advice and help in completing the
forms. There is no need for the debtor to consult a registered trustee. In pract-
ice, 95 per cent of personal bankruptcies are administered by the Official
Trustee, with only the remainder passing through the hands of registered
trustees.>® The petition need not aver that the debtor is insolvent or has com-
mitted an act of bankruptcy. If the documentation is in order and the debtor is
not ineligible to file for bankruptcy, the official receiver must accept the petition
and bankruptcy follows automatically.3®

33 Bankruptcy Act 1966 (Cth), s 54A as am; Lewis (n 1 above) at 91-92. In the period 1998/99,
ITSA issued 469 declarations as compared with 24,109 bankruptcy orders made that year: ITSA,
Annual Report 2001-2002, 3.

34 Bankruptcy Act 1966 (Cth), ss 54E as am, 5. ‘Frozen debt’ is defined in s 5 and means a debt
affected by the filing of a declaration.

35 Mason (n 1 above) at 463.

3¢ A different tack was adopted in the 2001 version of the BLAA Bill. This would have imposed
a mandatory 30-day cooling-off period after presentation of the petition to allow petitioners to
reconsider their decision and withdraw it if they so wish. The provision was much criticised and it
was deleted from the version of the bill introduced in March 2002. See ] Pentland, AFCCRA Report,
Sharkwatch (June 2002) 4-5.

37 Creditors, of course, are also entitled to present a petition but only 1,427 sequestration orders
were made in 2001/02 amounting to 4.9% of all personal bankruptcies occurring that year: ITSA,
Annual Report 2001-2002, x.

38 See n 31 above.

3% Lewis (n 1 above) at 90, 93-94; Bankruptcy Act 1966 (Cth), ss 57(7), 55(2), 5 (definition of peti-
tion), 57A. The BLAA, Sch 1, s 29, adding new s 55(3)(3AA), substantially changes this procedure
and confers an important discretion on the official receivers to reject a petition if (a) it appears from
the information in the statement of affairs (and any additional information supplied by the debtor)
that, if the debtor did not become a bankrupt, the debtor would be likely (either immediately or
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Just as important, if there is no registered trustee the Official Trustee is
obliged to administer the estate regardless, it would seem, of the size of the
estate and whether it will yield sufficient assets (by itself or together with the
debtor’s contributable earnings)*° to cover the Official Trustee’s expenses and
allowable remuneration.*! The Official Trustee is not allowed or entitled to
enter into a fee agreement with the debtor. Since most estates administered by
the Official Trustee are no-asset estates and the sums recovered as income
contributions are equally modest, this means in effect that many consumer
bankruptcies are subsidised in Australia in one fashion or another. However,
the subsidy is not large and its existence has not stirred noticeable public con-
troversy for reasons explained in the following email message to the author
from a very experienced ITSA official:

ITSA’s procedures for ‘doing’ a consumer bankruptcy involve (broadly) the fol-
lowing;:

(1) Debtors’ petition (DP) bankrupts complete their own DP and Statement of
Affairs (S of A) forms and file them in person or by post with an ITSA Office. The
bankrupt is interviewed briefly, to ensure he/she has received prescribed information
about the alternatives to bankruptcy and considered those alternatives. If the DP is
filed by post, no interview occurs, but a form for the debtor to complete, confirming
receipt of the prescribed info, is sent to the debtor and the DP is not accepted until that
form is returned.

(2) When ITSA staff accept a DP, the debtor becomes a bankrupt, No assignment
documentation is involved, as any divisible property vests in the Official Trustee, by
operation of law, under s 58 of the Bankruptcy Act 1966.

(3) Key information from the S of A is keyed by ITSA staff into OTISS (our com-
puter database) and parts of it transferred electronically onto the publicly accessible
bankruptcy register, called the National Personal Insolvency index (NPII).

(4) OTISS generates notices to creditors, advising them of the bankruptcy. No spe-
cial correspondence to government offices is required. In the typical consumer bank-
ruptcy, the notice will state that there are no or few divisible assets and no dividend is
expected. For that reason, the notice does not call for proofs. It does invite creditors to
contact ITSA if they have information about, e.g., assets omitted from the S of A.

within a reasonable time) to be able to pay all the debts specified in the statement of affairs; and (b)
at least one of the following applies:

(i) it appears from the information in the statement of affairs (and any additional information
supplied by the debtor) that the debtor is unwilling to pay one or more debts to a particular
creditor or creditors, or is unwilling to pay creditors in general;

(i1) before the current petition was presented, the debtor previously became a bankrupt on a
debtor’s petition at least three times, or at least once in the period of five years before the pre-
sentation of the current position.

40 For the debtors’ income contribution requirements, see 4.5 below.

41 With respect to these, see Bankruptcy Act 1966 (Cth), s 163 as amended and Bankruptcy
Regulations 8.12, 16.07 and Sch 10. By way of contrast, where a RT has been appointed to admin-
ister the estate, the trustee is entitled to a minimum fee of AU$1,109 and, if the estate funds are insuf-
ficient, may recover the difference from the debtor: Bankruptcy Act 1966 (Cth), s 161B as am.
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(5) The notice will say whether the bankrupt appears eligible for early discharge (6
months) or normal discharge (3 years). ITSA does not notify creditors of the fact of a
bankrupt’s discharge. The discharge date is recorded on the NPIL.’#?

The ITSA official also explained that, at the time of the communication in
2000, ITSA only had 26 staff members (out of 240 staff members Australia-
wide) who handled processed (ie, no-asset) bankruptcies and that the Inspector-
General had estimated ITSA’s cost per processed bankruptcy at AUS$80,
including ITSA’s overheads. If ITSA’s share of departmental corporate service
overheads were added, the AU$80 would rise to about AU$100.

4. SCOPE OF ESTATE AND EXEMPTIONS

Like the Canadian BIA, the Australian Act prima facie vests all the debtor’s
present and future property, real and personal, in the trustee on the debtor’s
bankruptcy. However, as appears from the following list,*> the Australian
exemptions* are more flexible and, in some cases more generous, than the
exemptions available to Canadian debtors under many of the provincial exemp-
tions:

(1) property held by the bankrupt in trust for another person;

(2) the bankrupt’s household property*;

(3) property used by the bankrupt in earning income by personal exertion up to
approximately AU$2,600,% or as increased by creditors or the court;

(4) property used by the bankrupt primarily for transportation up to a maxi-
mum of approx. AU$5,000,*” or such greater amount as approved by credi-
tors;

(5) prescribed interests in life or endowment assurance as well as in regulated
superannuation funds or approved deposit funds;

42 Email message to author from I'TSA official, Canberra (16 February 2000). In a message to the
author of 6 January 2003, David Bergman of ITSA (n 1 above), confirmed that the account in the
text still accurately reflects ITSA’s current procedures. In a further message of 29 January 2003, he
also confirmed that there have been no complaints about ITSA subsidising bankruptcies and no for-
mal suggestions that bankrupts should pay fees to cover the costs of administration. He added, ‘Of
course, if there are funds in the estate and the Official Trustee is administering the estate, the
Commonwealth will receive fees (as would any private trustee) in priority over other creditors. As
you would expect, this is not usually the case and the Commonwealth foots the bill.”

4 See Mason (n 1 above) at 463—64. The author has slightly altered the phrasing in Prof Mason’s
list.

44 Bankruptcy Act 1966 (Cth), s 116(2)

45 Prof Mason (n 1 above) explains, at n 71, that this means household property of a kind pre-
scribed by the regulations or exempted by creditors’ resolution and that Regulation 6.03(2) provides
that divisible property does not extend to household property that is reasonably necessary for the
domestic use of the bankrupt’s household, having regard to current social standards.

4 The figure is subject to CPI adjustment.

47 The figure is subject to CPI adjustment.
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(6) Compensation for personal injuries or death of a member of the family, and
property purchased with such protected money;

(7) Amounts paid to the bankrupt as loan assistance for rehabilitation, house-
hold or re-establishment support under various state and federal rural sup-
port statutes.

Still more significant is the fact that the exemptions apply across the
Commonwealth and do not turn on the vagaries of provincial law, as is true in
Canada. Equally striking is the fact that the Australian legislation provides no
general exemptions for homesteads or farming property.*8

5. INCOME CONTRIBUTION REQUIREMENTS

In Australia, the overwhelming majority of consumer bankruptcies are no-asset
cases and so, there too, creditors must look to contributions from the debtor’s
income if they are to receive any payments. Australia adopted surplus income
provisions in 1991 very similar in structure and purpose to the Canadian 1997
BIA amendments, not because of public concern that there were too many
consumer bankruptcies but in reaction to former business tycoons who were
perceived to live in luxury despite their bankrupt status.*” Under Division 4B,
added to Part VI of the Bankruptcy Act, a trustee must assess a bankrupt’s
income for a 12-month contribution assessment period. If the income exceeds
the ‘actual income threshold amount’ (‘AITA’)(s 139K) applicable to the bank-
rupt, the bankrupt must pay a contribution to the estate. The AITA is calculated
on the basis of the ‘base income threshold amount’ (‘BITA’) specified at the time
of assessment in Pension Rate Calculator A of the Social Security Act 1991, and
increased by a percentage according to the number of persons residing with the
bankrupt and not earning income of their own.>® The bankrupt’s required con-
tribution is 50 per cent of the difference between the assessed income and the
actual income threshold amount. The definition of income under s 139L is very
broad and includes the value of benefits provided to the bankrupt from non-
employment sources and ‘loans’ by associated entities.>!

4 There is a limited exception to this rule with respect to property, the whole or substantially the
whole of which is purchased with ‘protected’ money: Bankruptcy Act 1966 (Cth), s 116(2)(n); Lewis
(n 1 above) at 156. Money is ‘protected’ money if it is either ‘exempt money’ (s 116(2)(d)) or ‘exempt
loan money in relation to that time’. In correspondence with this author Prof Mason had no obvi-
ous explanation for the absence of a homestead or farming exemption but conjectured that it might
be because home ownership is not regarded as important in Australia as it is in North America. For
a different perception, however, see R Brading, ‘Australia Needs Chapter 13 Protection’ (2002) 12(2)
ITSA New Directions 19.

4 For details of the Australian provisions, see Mason (n 1 above) at 466—67.

50 Lewis (n 1 above) at 167; Mason and Duns (n 1 above) at 26. For a very recent discussion see
L O’Neill, The Income Contribution Scheme in Bankruptcy (ITSA, 2002). As of 20 September 2002,
the threshold amount for a person without dependants was AU$32,614.40 per annum or approxi-
mately equal to a salary of AUS$42,150.00 per annum: O’Neill, ibid at 8.

51 Lewis (n 1 above) at 168; O’Neill (n 50 above) at 12 et seq.
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The actual results from the income contribution scheme seem to be very mod-
est. In the 2001-02 period, only 1,653 of the bankrupts (approx. 6.8 per cent of
the number of bankruptcy estates being administered) were found liable to
make a contribution.?> The amounts collected from all trustees came to
AU$6,874,692 and another AU$3,020,840 was outstanding at the end of the
fiscal period.*3 In considering these figures, it is important to bear in mind that
they are not restricted to consumer bankrupts but include contributions from
bankrupts operating a business or working as professionals. This will be
particularly true in the case of estates administered by registered trustees.

Debtors are entitled to appeal their assessments to the Official Receiver on
grounds of hardship but the appeal is limited to one or more of the following
factors>*:

(1) the cost of ongoing medical attention and supplies required by the bankrupt
or a dependant and which are to be met by the bankrupt;

(2) child day-care costs necessary to enable the bankrupt to continue working;

3) the cost of rent for accommodation, other than for government-supplied

accommodation;

substantial travelling expenses to and from work;

(5) inability, through unemployment, illness or injury, of the bankrupt’s
spouse, or another person who resides with the bankrupt, to continue to
contribute to the costs of maintaining the bankrupt’s household; and

(7) other reasons as prescribed.>’

—

=

The trustee’s assessment of the bankrupt’s liability to make a contribution
and the amount thereof may also be reviewed by the Inspector-General.
Apparently there were 20 such applications in 2001-02; 16 of the assessments
were overturned and new assessments were raised.>®

52 ITSA, Annual Report 2001-2002, 19, Table 13. Of the total number, 1,174 of the estates were
administered by the OT and 479 by RTs. It does not appear that the number of bankrupts found
liable to make a contribution is confined to individuals who have been made bankrupt the same
year.

53 Ibid. The figures in the text have been arrived at by adding the amounts collected by the
Official Trustee to those collected by registered trustees. The aggregate figure of receipts leaves a
false impression and is heavily skewed by the fact that most of the estates administered by the OT
are closed in the year of bankruptcy without being assessed for any contribution. Cf ibid at 14-15,
Tables 9 and 10 (OT received 26,673 estates in 2001—02 and finalised 26,463; RTs received 2,385
estates and finalised 1,383) .

54 Bankruptcy Act 1966 (Cth), s 139T as am. The 2002 amendments to the Act, s 91, repealed s
139T and replaced it with a new provision authorising the trustee to adjudicate the bankrupt’s writ-
ten request for a review of the assessed contribution on the grounds of hardship. If the request is
refused the bankrupt is entitled to appeal to the Inspector-General.

55 In the 2001-02 fiscal year, there were 28 such hardship applications. There were also two appli-
cations on hand at the beginning of the year; 16 of the applications were allowed, four were refused,
and seven were withdrawn; one application remained on hand as of 30 June 2002: ITSA, Annual
Report 2001-2002, 20, Table 14.

S6 ITSA, Annual Report 2001-2002, 55.
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Despite its good intentions, a recent study concludes®” that the income con-
tribution scheme suffers from serious defects due variously to the overly gener-
ous BITA permitted by the Act and the high delinquency rates in payments due
from bankrupts, the costs of collection and insufficient incentives for trustees to
pursue delinquent bankrupts.

6. DISCHARGE PROVISIONS AND NON-DISCHARGEABLE LIABILITIES
(a) Discharge Provisions

There are interesting similarities and contrasts with the Canadian position here
as well. Under the Australian Bankruptcy Act, a bankrupt is entitled to an auto-
matic discharge after three years®® unless the trustee or official receiver
objects,* in which case the discharge may be postponed for a maximum of five
or eight years depending on the grounds of objection.®® The grounds of objec-
tion, 14 altogether, are based on various forms of misconduct by the bankrupt
before or during bankruptcy and include a general category labelled ‘misleading
conduct.’®! Unlike in Canada, the objections are considered not by a judge but
by the Inspector-General acting on his or her own initiative or at the debtor’s
request.®> The debtor is also entitled to have the objections reviewed by the
Administrative Appeal Tribunal.®® There are no suspended or conditional dis-
charges under the Australian Act—again in contrast to the Canadian position.
In the 2001-02 period, there were 24 objections relative to a five year post-
ponement and 266 objections relative to a an eight year postponement of the
discharge.®*

Before the 2002 amendments, the Australian bankrupt was also eligible to
apply for an early discharge®® where the following conditions were satisfied:
(a) there was insufficient money in the estate to pay the trustee’s remuneration;
(b) the debtor had not entered into voidable transactions; and (c) the debtor’s
income during the one-year period following the application for early discharge
did not exceed the actual income threshold amount. During the 2001-02 year,

57 O’Neill (n 50 above) at 20 et seq.

58 Bankruptcy Act 1966 (Cth), s 149(4).

59 Ibid, s 149B. The trustee must file a notice of objection if he believes this is the only way to
make the debtor comply with a duty he has not discharged. Bankruptcy Act 1966 (Cth), s 149B(2).
Seemingly creditors have no standing to object nor is the trustee required to provide them with a
report about the debtor’s conduct or with other circumstances comparable to those referred to in
ss 170-170.1 of the Canadian BIA.

0 Bankruptcy Act 1966 (Cth), s 149A, as further amended in 2002.

1 1bid, ss 149D(1) and 148 (definition of ‘misleading conduct’).
2 Ibid, s 149K.

63 Ibid, s 149F.

¢4 1TSA, Annual Report 2001-2002, Table 22. The Report does not give the number of automatic
discharges.

65 Bankruptcy Act 1966 (Cth), s 149T.

Y
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the Official Trustee received 6,168 early discharge applications and registered
trustees, 174. There were also 122 applications on hand at the beginning of the
year. The Official Trustee rejected 839 (13 per cent) of the applications and reg-
istered trustees rejected 79 (40 per cent). Under the pre-2002 provisions the
debtor lost his eligibility for an early discharge if he had been guilty of one of
eight forms of misconduct, had been a previous bankrupt, or had made an
arrangement with his creditors.®® The disqualifying conditions included the
debtor’s bankruptcy during the previous 10 years and the fact that the debtor’s
unsecured liabilities exceeded 150 per cent of the debtor’s income during the
year preceding the date of bankruptcy.®”

The early discharge provisions were repealed in the 2002 amendments.®8
Various reasons were given for the repeal.®® They included the contention that
early discharge discouraged debtors from entering into formal or informal
arrangements with creditors for the settlement of their debts and that many of
the bankruptcies were due more to the debtor’s lack of financial responsibility
than to his misfortune. Somewhat inconsistently, it was also believed that some
deserving debtors were excluded from access to the early discharge provisions
because of the restrictive conditions attaching to the provisions and that it was
desirable to treat all debtors alike.

(b) Non-Dischargeable Liabilities

There are only five types of non-dischargeable obligations under the Australian
Act, a number that compares favourably with the eight under the BIA and the
18 or more under the US Bankruptcy Code.”® The five Australian exclusions
are’!: child and spousal support obligations; ongoing liability for contributions

66 Ibid, ss 149X—149Y.

67 Ibid, ss 149X, 149Y. The debtor’s failure to surrender his passport was also a disqualifying
condition: s 149ZE. Apparently, this restriction was based on well-founded experience that high
profile debtors were tempted to flee Australia to escape accountability!

68 BLAA (n 26 above) Sch 1, Part 1, item 127.

6% Mason and ] Duns (n 1 above), text accompanying nn 60—65. See also ITSA, Bankruptcy
Legislation Amendment Bill 2002: Abolition of Early Discharge (undated memorandum provided to
the author by David Bergman on 30 July 2002 as an email attachment). Opinion among debtor-
oriented agencies was divided. Community legal service agencies were opposed. On the other hand,
the author was informed by an executive member of AFCCRA that AFCCRA did not actively
oppose repeal of the early discharge provisions because its members did not feel it was of great sig-
nificance to low-income debtors. AFCCRA was, however, keenly concerned about the retention of
s 271(a) of the Bankruptcy Act making the bankrupt guilty of an offence if, within two years before
the petition, the bankrupt materially contributed to the insolvency, or increased its extent, by any
gambling or by speculations that were rash and hazardous and not connected with a trade or busi-
ness: Lewis (n 1 above) at 309. Gambling is a problem among the clients served by AFCCRA and
AFCCRA’s executive argued that it was wrong to penalise such debtors, given that the states greatly
benefited from gambling revenues and did little to discourage gambling.

70 See comparative table, Chapter 2.10, Table 2.4 above.

71 Bankruptcy Act 1966 (Cth), s 153(2); Lewis (n 1 above) at 248.
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from income; debts incurred through fraudulent conduct; liability under a pecu-
niary penalty order; and a debt on a recognisance or bail bond.

7. ALTERNATIVES TO STRAIGHT BANKRUPTCY

Prior to 1996, the only alternative to a bankruptcy available to Australian con-
sumers was an arrangement with creditors under Part X of the Bankruptcy Act.
Part X was designed for commercial and professional debtors and was too
expensive and complex for consumer purposes. A much simpler procedure for
consumer debtors was recommended by the Australian Law Reform
Commission in 1977,72 and was implemented in the amending Bankruptcy Act
of 1996 adding a new Part IX to the parent Act.”? Part IX is intended to be ‘a
viable low cost alternative to bankruptcy for low-income debtors with little or
no property, with few creditors, and with low levels of liability.” To be eligible
for a Part IX debt agreement, the debtor must satisfy the following conditions”*:

(1) the debtor’s unsecured debts must not exceed a threshold amount
(AUS$61,061 in 2001);

(2) the value of the debtor’s divisible property does not exceed the threshold
amount;

(3) the debtor’s after-tax income for the first 12 months of the proposed debt
agreement period is not likely to exceed one-half of the threshold amount
(AU$30,530.50 in 2001)75;

(4) in the 10-year period preceding the proposed debt agreement the debtor has
not been a bankrupt, has not been a party to a debt agreement, and has not
given ‘an authority’ for the initiation of Part X proceedings under section
188 of the Bankruptcy Act.

The actual procedure is as follows.”® The debtor submits a proposal and
statement of affairs to the Official Trustee.”” The proposal may involve pay-
ment by instalments, payment by lump sum, or transfer of an asset to the cred-
itors.”® The OT verifies the debtor’s eligibility requirements and, if these have
been met, forwards the proposal to the debtor’s creditors. Voting is by mail or
at a meeting of creditors and acceptance of the proposal requires approval by a
majority in number of the creditors and 75 per cent in value before the statutory

72 Australian Law Reform Commission, Insolvency: The Regular Payment of Debts (ALRC 6,
1977).

73 Mason (n 1 above) at 456-57.

74 ITSA, Analysis of Debt Agreements (July 2000) 1; Lewis (n 1 above) at 266, and BLAA, Sch 1,
amending Bankruptcy Act 1966, s 185C(5).

75 The one-half threshold amount was increased to three-quarters in the 2002 amendments.

76 Lewis (n 1 above) at 267-69; Mason (n 1 above) at 461-62.

77 Bankruptcy Act 1966 (Cth), ss 185C—185E.
8 Ibid, ss 185C, 18SE.
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deadline.” Section 185M of the Bankruptcy Act allows for variation of the debt
agreement, either on the debtor’s initiative or at the behest of a creditor. Two
other features of Part IX debt agreements that distinguish them from Canadian
consumer proposals are the following. First, debt agreements are not required
to be administered by a trustee. Secondly, there is no automatic termination of
a debt agreement because of default in payment. Debt agreements can only be
terminated by resolution of the creditors or by the court. So far as the adminis-
tration of debt agreements is concerned, the debtor is apparently free to admin-
ister the agreement herself but this seems to be rare and may not occur at all.
The majority of debt agreements are currently administered by a new breed of
self-styled debt administrators who have sprung up since 1996. Many of them
appear to have an accounting background but are not registered trustees, and
importantly they operate on an inter-state basis. There is concern about their
operations and the 2002 amendments empower the Inspector-General to regu-
late the activities of debt agreement administrators.5°

Part IX has only been in effect since December 1996 and published results are
only available for the first six years of its operation.®! During the reporting
period 2001/02, 5,647 debt agreements (23 per cent of the number of business
and non-business bankruptcies in the same period) were accepted for processing
by the Official Trustee, of which 3,294 (58 per cent) were also accepted by cred-
itors and 1,852 (33 per cent) were rejected.3? The number of agreements
accepted by the Official Trustee grew from 123 in the period December 1996 to
30 June 1997, to the above mentioned 5,647 in 2001/02, thus showing debtor’s
increasing partiality for debt agreements. The following overall picture emerges
from an analysis of debt agreements accepted by creditors in the period 1 July
1999 to 31 May 200083:

(a) debt levels included in debt agreement: AU$14,100;

(b) before tax median income estimated for the first 12 months of the debt
agreement: AU$24,000;

(c) duration of the agreement: three years;

(d) (Median) amount payable by the debtor: AU$11,500;

(e) number of debt agreements administered by a remunerated third party: 95
per cent;

79 Usually 25 days after acceptance of the proposal for processing: Bankruptcy Act 1966 (Cth),
s 185(2).

80 Mason and Duns (n 1 above) at text accompanying nn 121-23.

81 See ITSA, Analysis of Debt Agreements (n 74 above) and ITSA, Annual Report 2001-2002, 37
et seq.

82 ITSA, Annual Report 2001-2002, 37, Table 26. The Annual Report does not indicate what
happened to the balance of the debt agreements accepted for processing by the OT. There also
appears to be a slight discrepancy in the number of debt agreements accepted for processing and
rejected by creditors reported in Tables 26, 30.

83 ITSA, Analysis of Debt Agreements (n 74 above) at 12. (The author has made stylistic and clar-
ificatory adjustments to the summary.) Apparently, some of the figures have been rounded off in the
original table. Detailed information appears in other parts of the analysis.
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(f) average cost of the administration: AU$1,750;
(g) rate of return to creditors in the range of 64—72 per cent;

Non-Australian readers will be particularly interested in the figures in Table
4.2 showing completion and non-completion rates of Part IX debt agreements
for the five-year reporting period ending in 2001.

Table 4.2: Part IX completion and non-completion rates as percentage of debt
agreements accepted by creditors®

2000/01 1999/2000 1998/99 1997/98  1996/97

Terminated by creditors  13.85% 37.02% 42.37% 42.86%  21.54%
Ended: obligations 3.97% 10.70% 26.72% 33.67%  49.23%
discharged

Terminated by court 0.00% 0.12% 0.95% 0.00% 1.54%
order

No result (ongoing or 82.18% 52.16% 29.96% 23.47% 27.69

debtor not complying but
no action by creditors)

*Source: David Bergman, ITSA, Canberra, email communication to author, 30 July 2002.

These figures suggest that debts agreements in Australia, like consumer propos-
als in Canada, are subject to high rates of non-completion and presumably for
the same reasons.*

8. CREDIT COUNSELLING AS PART OF THE BANKRUPTCY PROCESS

The Australian Bankruptcy Act contains no provisions obliging trustees to pro-
vide debt counselling to bankrupts or requiring bankrupts to obtain it from
other prescribed sources as a condition of discharge. However, official receivers
are required to give debtors prescribed information about their options before
accepting declarations or bankruptcy petitions from debtors.®> This exercise
seems to involve nothing more onerous than the ITSA office providing the
debtor with written information about available options; debtors are not usu-
ally interviewed by the ITSA staff before exercising their options.

There may be good reasons as well for this difference between Australia and
Canada. The rate of bankruptcies is not as high in Australia as it is in Canada
nor, until comparatively recently,’¢ does one encounter complaints from

84 ie, change in debtors’ circumstances over the life of the debt agreements and excessive opti-
mism by debtors about their ability to sustain the payments over the life of the agreement. As in
Canada’s case, non-completion rates can only be realistically gauged after a debt agreement has run
for its projected life span.

85 Bankruptcy Act 1966 (Cth), ss 54D, 55(3A).

86 See, text accompanying n 27 above.
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Australian creditors with the same frequency about perceived bankruptcy
abuses by debtors. Another reason may be that Australia has had well-
established debt counselling facilities for several decades so that there is little
need to add another layer to the existing facilities.

According to Martin Ryan (citing to Jones),®” Australian debt counselling
went through three phases. The first involved the establishment of innovative
programmes in the 1960s and 1970s. The second involved the recommendation
that financial counselling services be extended to form part of the network of
family services available in Australian communities. This recommendation was
implemented in the mid- and late 1970s. The third phase involved the further
implementation of the recommendation and the offering of counselling by a
wider range of organisations. Ryan also stresses®® the important role played
from the early beginning by government funding at both the state and
Commonwealth levels. Most of the existing counselling services in Australia are
now funded by the Commonwealth government through the federal Ministry of
Consumer Affairs.

Counselling services are currently available in all states, with Victoria having
the highest number of outlets in 1995 at 82. Well-developed service networks
also exist in New South Wales, South Australia, Queensland, and Tasmania.
There are also state-based and publicly funded organisations of debt counsellors
and national organisations, the Australian Financial Counselling and Credit
Reform Association (AFCCRA), which serves as an umbrella organisation for
its financial counselling members and as a pressure group to promote reform of
the law and practices in the credit area.®®

Martin’s book also contains®® a valuable analysis of the occupational ideolo-
gies of Australian debt counsellors, an exercise that does not appear to have a
Canadian counterpart. He divides the ideologies into three groups:

(1) Debt repayment ideology. This is very creditor-oriented and is likely to
blame debtors for their financial difficulties.

(2) Social work (or welfare) ideology. The emphasis here is on help and advice
to the client and less on repayment of debts.

(3) Developmental ideology. This approach de-emphasises the client and
focuses more on the wider social system. Its aim is to change the social sys-
tem rather than the debtors. Debt repayments are given low priority and its
proponents emphasise the need for credit law reforms and the need to
develop alternative credit facilities for low-income debtors.

Finally, given the close relationship between consumer bankruptcies and
the availability of consumer credit, it is worth noting that on the whole the

87 M Ryan, Social Work and Debt Problems (Avebury, 1996) 126.

88 Ibid at 127.

82 AFCCRA publishes its own news magazine, Sharkwatch, and was also very active in making
submissions on the Bankruptcy Legislation Amendment Bill 2002, see above 4.2.

90 Ryan (n 87 above) at 129.
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Australian states have done better than the provinces in Canada in securing the
adoption of uniform consumer credit legislation and providing it with effective
enforcement mechanisms. The states agreed on a Uniform Consumer Credit
Code in 1994 and the Code became effective throughout Australia in 1996.°*
The Code contains detailed provisions for administration and supervision of
compliance with the Code’s provisions. Heavy civil penalties can be (and have
been) imposed for non-compliance.®? Several of the states have also established
separate consumer credit legal centres®? to assist consumers with legal aspects of
credit problems and, where appropriate, to initiate remedial action.

91 A] Duggan and EV Lanyon, Consumer Credit Law (Butterworths Australia, 1999) 22-26.

92 Ibid at ch 11.

23 A good example is the New South Wales Consumer Credit Legal Centre (NSW) Inc, which
publishes annual reports on its activities. During the author’s visit to Sydney, he met with Denise
losifidis, solicitor to the Centre, and is grateful to her for providing him with copies of recent ITSA
Annual Reports as well as much other useful information.



5
England and Wales!

1. INTRODUCTION

IVEN THE COMMON legal background of England and Canada, the rapid
G growth of consumer credit in both countries, and the liberalisation of their
personal insolvency regimes,? one might have expected a similar expansion in
the number of consumer insolvencies in both jurisdictions.

As Table 5.1 shows, there was indeed an impressive increase in the number of
English individual insolvencies between 1987 and 2001: from 7,427 to 29,775, an
increase of 301 per cent over the 14-year period, compared with the 234 per cent
increase experienced by Canada during the same period. The increase in the
number of English insolvencies per 1,000 head of population between
1987-2000 is equally striking: 273 per cent for England compared to 158 per cent
for Canada.? The English figures look even more impressive when it is consid-
ered that they do not take into account the number of administration orders
(AOs) made during the period under Part VI of the County Courts Act 1984.*

However, these statistics leave a false impression for the following reasons.
The number of English individual insolvencies in 2001 (29,775) was still less
than one-third of the Canadian number despite the fact that Canada’s popula-
tion (30 million)® was only 55 per cent that of England and Wales (52 million).®
Even more striking is the fact that at the end of 2000 the number of insolvencies
per 1,000 population stood at 3.1 in Canada compared with 0.56 for England, a
difference of about 554 per cent. Another important difference is that until the
mid-1990s consumer insolvencies in England only accounted for between 20 to

! To avoid needless repetition of country names, England and Wales will be treated as one coun-
try for the purposes of the following presentation. No disrespect is intended for readers of Welsh
origin!

2 In England, the major changes were introduced in the Bankruptcy Act 1986, which took effect
in 1987. Important amendments were added in the Enterprise Act 2002 and these are summarised
in 5.6 below. In Canada, so far as consumer insolvencies are concerned, the important changes
occurred in the amendments to the BIA in 1992 and 1997. (The 1997 amendments, of course,
reversed the earlier liberalising trend.) The detailed provisions of the English Act are discussed
below.

3 See Table 5.1.

4 Administration orders (AOs), which are comparable to consumer proposals under Part III 2 of
the BIA, are discussed in 5.4(c) below. No complete statistics are available for AOs but it appears
that in the year 2000 they were running at an annual rate of around 10,000.

5 Statistics Canada, CANSIM II, Table 051-0001.

¢ National Statistics, Revised population estimates England ¢& Wales 1991-2000. (London, 27
February 2003).



110  Country Surveys

*9A0qE T J[qE ], Ul Joyine ay3 £q pa3da1iod uadq sey pue Surpes[siw st ¢d 9[qe1 g§O Y3 JO ¢ uwnjod ut
Suipeay oy I, *g uwnjod ut a3el earded 1od uripeur)) 93 JO 9N ST AWES Y3 {SIAOUIA[OSUI JDWNSUOD SB [[9M SE SSIUISN( JIA0D sToqUINU Y AT pue £o1dniyueq [enpia
-1put ysi[8uy oy I gN "SUOLE[NI[Ed UMO S JOYINE pue (8661 ISNSNY) [ L 9214195 £oUda[osu] ¢ (7007 2un[) sousypi§ Aouaanjosu] [puonpuiaiu] ‘gsQ :$22410g.,,

€€ E/u SLL°6T 8679 e/u LLIV'ET E/u 100t
e 90 87S“6T 816°L % €S 0S$TC e/ 000¢
0¢ §€°0 908°8T S61°L E/u 119°1C e/ 6661
0¢ L¥0 88T 106 E/u L¥9°61 08T‘8 8661
€€ L¥0 T SYSy %8T 768°61 9€6°6 L661
[ 1670 1£T°9¢ 9t % 9T €08°1¢C LS€°01 9661
LT 1670 61€°9C ¥8EY % T €€6°1T r6C'6 S661
9¢C L0 ¥6L'9€ 989 %<TT 901°C€ e/ 661
l ST°0 LTV'L e/ E/u 7669 (45 L861
(epeue)) (VAD)

ended syuowagueIry (gr/an) (qn

00071 Iod eudes o1 1od (VAL + 4D Arejunjop $103qap soidnayueg SIOPIO

SOIDUDA[OSU] SaIOURAJOSU] SOIOUIA[OSU] [enpiarpuy J2Wnsuod Jo o, [enpiarpuf UONENSTUTWPY T8I X

£STEIX P2199[9G — SIIDUDA[OSU] [enpIAIPU] :T°G d[qe ],

sa[e M\ pue pue[Suyg



England and Wales 111

30 per cent of the total number of personal insolvencies, the rest being classified
as business or professional insolvencies.”

In the light of these qualifying data, Prof Michael Adler has expressed the
view® that Canada has nothing to learn from England with respect to the treat-
ment of insolvent consumer debtors. The conclusion is open to question since it
is arguable that the much smaller English insolvency numbers carry important
lessons of their own, as will appear later. Prof Adler’s observation is absolutely
correct, however, in stimulating us to enquire why there is such a large discrep-
ancy between the English and Canadian numbers. It is believed the reasons are
both positive and negative.

The much lower English insolvency figures cannot be ascribed to negligible
growth in the volume of consumer credit. At the end of 1998, consumer credit
debt in the United Kingdom stood at £101,481 million (approximately
CAN$233,406 million)® compared to the Canadian balance of CAN$157,770
million, and a balance of United States$1,331.7 billion for the US.’® On a per
capita basis, with some rounding out, the outstanding per capita debt balances
were: United States, US$4,932, Canada, US$3,418, and the United Kingdom,
US$2,706.'* On the strength of these figures, all other factors being the same
(which they are not), one would expect the British insolvency numbers to be
only about 20 per cent less than the Canadian numbers.

A second reason to query the reliability of the English personal insolvency sta-
tistics as an index of consumer welfare is that there is no shortage of chronic
indebtedness in England. All the English observers agree on this.'> Here are

7 See Society of Practitioners of Insolvency (now renamed as ‘R3’, Association of Business
Recovery Professionals), Personal Insolvency in the UK, 6th Annual Survey (London, 1996).
However, the ratio of consumer bankruptcies to personal bankruptcies has been climbing steadily
and amounted to 53% (11,598 of 21,550 personal bankruptcies) in 2000. See DT, Productivity and
Enterprise: Insolvency—A Second Chance (2001) 9. Another distinction is that many of the personal
insolvencies are triggered by a creditor’s petition although there are no official figures and the author
has not been able to pin down exact numbers. They are certainly higher than the average of about
10% in Canada and Australia.

8 M Adler, ‘The Overseas Dimension: What can Canada and the United States Learn from the
United Kingdom?* (1999) 37 Osgoode Hall Law Journal 415, 420.

9 This is based on a conversion rate of £1=CANS$2.30, which is on the low side.

10 See Office of the Superintendent of Bankruptcy, Programs, Standards and Regulatory Affairs,
International Consumer Insolvency Statistics (Ottawa, June 1999) 5, 21, 11.

""" The population figures used were: US, 270m, Canada, 30m, and UK, 60m. The UK population
figure includes the Scottish population of 5m. See Government Actuary Office, National
Populations Projections 1998-Based (London, The Stationery Office, 2000).

12 See, inter alia, Adler (n 8 above) at 420; R Berthoud and E Kempson, Credit and Debt: The
P.S.I. Report (London: Policy Studies Institute, 1992); ] Ford and M Wilson, ‘Personal Debt and
Insolvency’ in H Rajak (ed), Insolvency Law: Theory & Practice (1993) 93 et seq; Conaty et al,
‘Private and Public Concerns—Unemployment, Credit and Debt in Britain: An Overview’ in U
Reifner and J Ford, Banking for People (1992) ch 37; and Fiona Maharg-Bravo, ‘Concern at Record
Level of Consumer Borrowing,” Financial Times, 27 November 2002, at 4, noting that, according to
a DTI report, a quarter of all households had been in financial difficulties in the past 12 months and
quoting a NCAB official to the effect that in 2001-02 the Association had handled more than a mil-
lion new debt cases. For recent studies on the over-indebtedness phenomenon and its incidents, see
also DTI, Consumer Affairs Directorate, Report by the Task Force on Tackling Overindebtedness
(July 2001), Elaine Kempson, Overindebtedness in Britain: A Report to the Department of Trade
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some illustrative data. Among council tenants, consumer credit arrears
increased from 2.2 per cent to 8.2 per cent in the 1980s, the Finance Houses
Association reported that the proportion of accounts two or more months in
arrears increased from 5 to 7% between 1979 and 1984, and the number of court
cases involving consumer credit increased from 175,000 in 1979 to 414,000 in
1987.13 Again, the number of mortgage loans in arrears for six months or more
grew from 57,600 (0.9 per cent) of outstanding mortgages to 290,080 (3.0 per
cent) in 1992, and 216,230 insolvent mortgagors lost their homes during the
same period.™*

The following factors help to explain the relatively low number of personal
insolvencies in England. English observers agree that there is little awareness
among consumers about the availability of bankruptcy as a remedy for chronic
indebtedness.'> Unlike in Canada, insolvency practitioners do not advertise
their services to consumers in business telephone directories and other popular
media. They have little incentive to do so because, even if an insolvency practi-
tioner assists the consumer to prepare her petition in bankruptcy (which is
unusual), the practitioner has no control over the appointment of the trustee
given that the trustee is appointed by the creditors, assuming the creditors take
any interest in the trustee’s appointment at all. Further, in summary adminis-
tration cases, unlike in Canada, private practitioners are excluded entirely
because those cases are all handled by official receivers.'¢

Another important factor is the high initial cost of filing a bankruptcy petition,
which has triggered recent constitutional litigation.'” The Insolvency Rules
require the petitioner to deposit the sum of £250 to cover the administrative costs

and Industry (July 2001) and S Edwards, In Too Deep: CAB Clients’ Experience of Debt (National
Citizens Advice Bureaux & Citizens Advice Scotland, May 2003) (CAB UK now dealing with well
over one million debt enquiries per year. Marked growth in number of new enquiries involving con-
sumer credit—‘the problem of personal indebtedness is getting worse’—para 1.6).

13 Berthoud and Kempson (n 12 above) at 151 and Table 10.7, at 171.

4 Ford and Wilson (n 12 above) at 97. The United Kingdom experienced a sharp recession in the
late 1980s resulting in a rapid increase in the number of personal insolvencies as well as home mort-
gages in default.

15 Berthoud and Kempson (n 12 above) repeatedly stressed in their seminal study that debtors
rarely took the initiative in finding solutions for debt problems but usually reacted to creditor ini-
tiatives.

16 Insolvency Act 1986 (UK) c 45 (IA), ss 275, 297(2); IF Fletcher, The Law of Insolvency (3rd edn,
2002) 12-004. The court may issue a certificate for summary administration (CSA) if, upon hearing
the debtor’s petition, the court makes a bankruptcy order and two facts are established: (1) that the
debtor’s unsecured debt is less than the prescribed amount (£20,000 in 1996) (the ‘small bankrupt-
cies level’), and (2) that within the preceding five years the debtor had not been adjudged bankrupt,
made a composition or entered into a scheme of arrangement with creditors: 1A, s 275(2). Where a
certificate is issued, [A, s 297(2) provides that the official receiver shall be the trustee of the estate.
The number of ‘summary’ cases as a percentage of total bankruptcies is on the increase. There were
12,545 summary cases in the year ending 31 March 2000 and 15,750 summary cases in the year end-
ing 31 March 2002 and the percentage increased from 58.5% to 67.2%. (Information supplied to the
author by email, 15 January 2003).

17" R v Lord Chancellor, ex parte Lightfoot [1999] 2 WLR 1126, affd. English Court of Appeal, 23
July 1999 [2000] 2 WLR 318.
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of the Insolvency Service as well as a court filing fee of £120'® before the petition
will be accepted. So far as the deposit is concerned, the Insolvency Rules grant no
dispensation for indigent debtors. The English courts have held that the consti-
tutional rule that delegated legislation cannot deprive a litigant of a right of
access to the courts unless the enabling Act clearly confers this power does not
apply to the deposit requirement under the Insolvency Act.” In Canada, impe-
cunious debtors seem to have no difficulty persuading insolvency practitioners to
accept payment by instalments and absence of a down-payment does not appear
to be a major hurdle.?°

Two other reasons also deserve to be noted. The first, frequently stressed by
English observers of the North American scene, is that bankruptcy still carries a
substantial stigma in the United Kingdom.?! It may well be so but the Scottish
experience of the late 1980s?? show that the stigma is easily overlooked by
debtors when presented with the opportunity to file bankruptcy proceedings
and obtain an early discharge from debts at public expense. The other reason is
that an administration order under Part VI of the County Courts Act 1984 offers
a much cheaper, possibly faster, and surely less bureaucratic and intimidating
form of relief for insolvent debtors whose debts do not exceed £5,000. On aver-
age, about 8,000 debtors invoke these provisions each year, although Part VI has
some serious drawbacks. Amendments addressing many of them were enacted
by the British Parliament in 1990% but have not so far been proclaimed, and may
never be. Assuming the improvements are made, it seems reasonable to assume
that much larger numbers of English debtors will be attracted to make use of
administration orders.

18 See Supreme Court Fees Order 1999, SI 1999/687, Sch 1; and County Court Fees Order 1999,
SI11999/689, Sch 1. There is also a swearing fee of £7 if the petition is sworn before an officer of the
court. During the Committee stage of the Enterprise Bill (5.6 below) an amendment was moved
(a) to grant exemption from the deposit and court fees for individuals on means-tested benefits and
tax credits, and (b) to allow for remission of all or part of the deposit and court fees, or payment by
instalments, for persons with low incomes. The amendment was ultimately withdrawn. See UK
Parliament, 17th Sitting Stdg Com B, 2001-02, HC, May 14, 2002, Cols. 690-695. Existing regula-
tions already grant dispensation from court fees to individuals and families qualifying for special
assistance programmes. See Supreme Court Fees Order 1999, SI 1999/687; and County Court Fees
Order 1999, SI 1999/689.

19 Lightfoot (n 17 above). However, in Lightfoot both the trial judge and the Court of Appeal
were also satisfied that Parliament had intended to confer deposit-requiring powers on the Lord
Chancellor.

20 As previously mentioned (chapter 2.4 above), in Canada, the members of CIPA have agreed
with the Superintendent to accept such indigent cases for insolvency services as are referred to them
for assistance by the local OSB officials.

21 “We also have a cultural “Victorian” view of bankruptcy. Although views have moderated in
the last 20 years or so, we retain a sense of stigma about the whole thing, and cases are still routinely
advertised in local newspapers etc’: email from Steve Hill, a London insolvency practitioner, to
author, 22 August 2002. See also ‘KPMG-Bankruptcy Still a Social Stigma’, Commercial Press
Release, 19 February 2003, reporting on the results of a survey.

22 See Chapter 6.1 below.

23 See Courts and Legal Services Act 1990 (UK), s 13 5.2 and below.
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2. PROFILE OF ENGLISH INSOLVENTS

For the past 10 years the British Association of Business Recovery Professionals
(‘R3: Rescue, Recovery, Renewal’)?* has conducted an annual Survey of Personal
Insolvency containing data about the personal characteristics of insolvents and the
final results of bankruptcy and individual voluntary arrangement (IVA) proceed-
ings. Unfortunately, for the most part, the survey does not distinguish between
bankruptcy and IVA proceedings, but it is possible to some extent to deduce dif-
ferences in the characteristics of debtors in the two types of proceedings.

The survey indicates that debtors were the main source of petitions for insolv-
ency proceedings in 2001 and accounted for 38 per cent of all bankruptcies.?’
The average age of the debtors in the sample was 45; 80 per cent of the bank-
rupts were male; and 63 per cent of the debtors were married.?® Most of the
debtors (42 per cent) were located in the southeast of England.?” The majority
of debtors (63 per cent) were self-employed; the majority (44 per cent of sample)
were sole traders and the remaining 19 per cent were self-employed with a busi-
ness partner; 30 per cent of the debtors were employed; unemployed debtors
accounted for just 5 per cent of the sample.?®

With respect to their assets, 23% of the debtors’ assets were under £2,500;
38 per cent of the debtors had assets exceeding £20,000, giving an overall aver-
age of £33,020.%° Average liabilities amounted to £77,160.3°

The most common commercial reasons for their failure given by the debtors
were loss in market, tax liabilities and poor management. The most common
personal reasons given were mismanagement of personal finances credit cards
(20 per cent), ill-health (20 per cent) and other (19 per cent).3! Overall, however,
as a proportion of all insolvencies, the survey concludes that commercial factors
were more likely to cause insolvency than domestic factors.3? Bearing in mind
the opening caveat, it seems safe to conclude that there are important differences
in the profiles of English and Canadian insolvents, differences that may be
ascribed at least in part to the cost barriers facing English bankrupts.

2% Formerly known as the Society of Practitioners of Insolvency.

25 R3, Association of Business Recovery Professionals, 9th Survey of Personal Insolvency
(London, March 2002) 2, 5.

26 Ibid at 6.

27 1bid.

28 [bid. Apparently a majority of the debtors were engaged in manual occupations: ibid at 7, and
also at 14. This seems surprising given the high percentage of debtors who were self-employed. The
report does not provide a definition of ‘manual occupations’ and it may be that the manual occupa-
tional category is limited to employed debtors.

22 Ibid at 9.

30 Ibid.

31 Ibid at 13.

32 Ibid. Data focusing on the profiles of overcommitted consumers using the services of the
Citizens Advice Bureaux have recently become available. See S Edwards, In Too Deep: CAB Clients’
Experience of Debt, esp. 2.1 et seq. (NCAB & Citizens Advice Scotland, May 2003) and NCAB,
Oxfordshire Money Advice Project. Financial Statements Analysis (Oxford, October 2002).
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3. OTHER FEATURES OF CURRENT ENGLISH INSOLVENCY REGIME
(a) Initiation of Bankruptcy Proceedings

Apart from the deposit and court fee requirements, it is as easy in England for a
debtor to initiate bankruptcy proceedings as it is for a debtor in Canada. There
are, however, some procedural differences. All proceedings must be initiated by
a petition, which must be filed in the bankruptcy court, and a bankruptcy order
must be made by the court.?* However, there is no requirement for a formal
hearing** and typically the order will be made on the strength of the petition and
the supporting documents. Once the bankruptcy order is made, it will be
‘gazetted’ and advertised in such local newspapers as the official receiver deems
appropriate.®® Insolvency practitioners are rarely involved in preparing the
petition and court clerks will help with the form filling free of charge as a pub-
lic service. The forms are simple and a debtor’s petition is almost invariably
granted.?® Where the unsecured debts amount to less than the ‘small bankrupt-
cies’ level (currently £20,000) and, if a bankruptcy order were made the value of
the estate would be more than the minimum amount (currently £2,000), the
court can appoint a person to investigate and report back whether the case is
suitable for an IVA governed by Part VIII of the Insolvency Act. If the report is
favourable and the debtor agrees, the court may then make an interim order to
facilitate consideration of the debtor’s proposal.3” In short, as in Canada, the
Act encourages consensual arrangements with creditors to avoid the starker
bankruptcy solution.

Where a bankruptcy order is made, reference has already been made to the
facilitative provision for the summary administration of small estates, the
historical source of the equivalent Canadian institution. As in Canada, the
consequence will be a simpler, cheaper and more expeditious administration38
coupled with the important fact (for which there is no Canadian counterpart)
that the estate will be administered by the Official Trustee without further cost
to the bankrupt.

33 1A, s 264(1)(b). Bankruptcy petitions can be filed in the county courts as well as in the High
Court of Justice: ibid, s 373(1). For the details see Fletcher (n 16 above) at 6079 et seq. ‘Court’ for
these purposes means a Registrar in Bankruptcy of the High Court or the registrar or deputy regis-
trar of the county court. See Insolvency Rules 1986, Rule 13.2. (The author is indebted to Registrar
Stephen Baister of the High Court of Justice, Bankruptcy Division, London, for this information.)

34 Practice Direction on Insolvency Proceedings, para 16, provides that the court may make the
order without the applicant’s attendance.

35 Insolvency Rules, Rule 6.46(2).

36 Email message from Steve Hill to author (1 August 2002).

7 1A, ss 273(1), 274(2).

38 For the details, see Fletcher (n 16 above) at 12-002/12-005. The summary administration

provisions were repealed in the Enterprise Act 2002, below 5.6.

w
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(b) Exempt Property and Income Payment Orders

Section 283(2) of the Insolvency Act implements recommendations of the Cork
Committee®® designed to overcome the rigidities of the monetary limits of the
exemptions in the Bankruptcy Act 1914. In the Committee’s view, the limits had
outlived their usefulness and no longer reflected contemporary standards of
what even a bankrupt and his family needed to live with dignity and a minimum
of comfort and to enable the debtor to continue to ply his trade or profession.
As a result, section 283(2) divides the exempted property into two categories, ie:

(a) such tools, books, vehicles and other items of equipment as are necessary to
the bankrupt for use personally by him in his employment, business or voca-
tion;

(b) such clothing, bedding, furniture, household equipment and provisions as
are necessary for satisfying the basic domestic needs of the bankrupt and his
family.

The distinctive feature of these provisions is that there is no longer a monet-
ary ceiling so long as the exempted goods are ‘necessary’ to enable the debtor to
earn his livelihood or to satisfy the basic needs of the bankrupt and his family.
Presumably, the judgement of what is necessary rests in the first instance with
the trustee, with a right of appeal to the court in case of disagreement.* It is
open for consideration whether the subjectivity inherent in a necessity test is bet-
ter than the indexing of monetary amounts applicable to exempted property
introduced in Canada in some of the recent provincial legislation.*! One is also
troubled by the rigidity of a necessity test under section 283(2)(a), untempered
as it is by a qualifying ‘reasonably necessary’ adverb.*?> From a North American
perspective, a conspicuous omission from section 283(2) is the exclusion of any
equity held by the debtor in his home. This is not because the Cork Committee
was insensitive to the needs of providing a roof for the debtor and his family in
a country that has been chronically short of affordable housing since the Second
World War. Rather it is because the Committee and the British Parliament,
when considering the problem, were anxious to strike a proper balance between
the creditors’ entitlement to have the equity realised to satisfy the estate’s debts
and allowing the debtor and his family sufficient time to make alternative
accommodation arrangements. The result of these efforts are some very detailed
provisions in sections 336—338 of the Insolvency Act which, once again, vest

3% Insolvency Law and Practice. Report of the Review Committee (Cmnd 8558, June 1982) ch 24.

40 1A, s 303(1).

41 eg, the British Columbia Court Order Enforcement Act, RSBC 1996, ¢ 78, s 71 as amended SBC
1997,¢27,s 1.

42 The necessity test has caused difficulties in Ontario when the courts were called upon to decide
whether use of an automobile was a ‘necessary’ tool of the trade for an employee.
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much discretion in the court hearing an application by the trustee for vacant
possession of the matrimonial home.*?

As previously noted,** the trustee’s entitlement to require the debtor to turn
over the surplus portion of his income was already enshrined in the 1883 Act and
was carried forward into the 1914 legislation, though perhaps not widely
invoked. The role here of the 1986 Insolvency Act appears to be to refine the
earlier provisions and in particular to add the court’s sanction in the form of
‘income payment orders’ (IPOs) to make sure that the surplus income is actually
paid over.*® There are several key differences between section 310 of the
Insolvency Act and the approach adopted in the 1997 BIA amendments in
Canada and the current Congressional Bills in the United States to determine the
debtor’s surplus income. First, the English Act does not impose an explicit oblig-
ation on the trustee to apply for an IPOj; presumably it is to be implied as a
broader aspect of his obligation to protect creditor interests and to gather in all
assets belonging to the estate.* If the application is made, the court ‘may,’ not
‘must,” make such an order although no doubt the court must exercise its dis-
cretion judicially. Thirdly, in determining the amount of the IPO the court is not
bound by objective criteria; rather section 310(2) enjoins the court not to make
an order the effect of which would be to reduce the bankrupt’s income ‘below
what appears to the court to be necessary for meeting the reasonable domestic
needs of the bankrupt and his family.’#”

So, once again, the British Parliament has indicated its strong preference for
flexible standards over the dangers of a procrustean bed. However, it is difficult
to believe that Parliament would have endorsed this degree of subjectivity if it

4 For the details, see Fletcher (n 16 above) at 8-013 to 8—020. Mr Hill suggests that the absence
of any exemption for homes, even if the debtor only has a modest equity in it, is also a significant
deterrent to a debtor choosing the bankruptcy route. He also points out that even if the home is
mortgaged beyond its value, because the property vests in the trustee at the outset, the trustee can
effectively do nothing for 20 years and must wait for property price inflation to make it worthwhile
selling at that stage. This happens regularly. The Enterprise Act 2002 (5.6 below) provides for the
home to revest automatically in the debtor after three years unless the trustee takes positive steps to
realise or secure his interest. Email message from Steve Hill to author (22 August 2002).

44 See Chapter 2.6 above.

4 Fletcher (n 16 above) at 8—025 to 8-028, IA, s 310, and Insolvency Rules 6, 189—6, 193, Forms
6.64—6.68. These provisions are modestly amended in the Enterprise Act 2002, see 5.6 below.

4 In practice, it may be assumed that the trustee will have a strong incentive to seek an IPO since
there may be few other sources to cover the trustee’s fee and expenses.

4 For a lucid analysis of the statutory provisions and supporting case law, see Gareth Miller,
‘Income Payment Orders’ (2002) 18 Tolley’s Insolvency Law and Practice 43. As Prof Miller points
out (at 46—48), it is now well established that there are important differences between the tests of
exempted property under [A, s 283(2) and the discretion conferred on the court in making an IPO
under s 310(2). In a striking passage, the court observed in Re Rayatt [1998] 2 FLR 264, 271 (citing
the Cork Report) that it was not the object of s 310 that ‘the debtor should become the slave of his
creditors.” So far as the Insolvency Service is concerned, in bankruptcy cases administered by the
Service the staff is directed to apply the current Financial Expenditure Survey published by the Office
for National Statistics to determine the bankrupt’s ‘total disposable income” (TDI). When that has
been established, the Service will apply for an IPO of between 50-66% of TDI, with the higher per-
centage being sought for higher TDIs. (Information supplied to the author by email, 15 January
2003.)
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had thought it likely that the courts would be frequently called upon to resolve
differences between the trustee and the debtor as to the ‘reasonable domestic
needs’ of the debtor and his family.*® Section 310(6) of the Insolvency Act is also
relevant in highlighting Parliament’s concern not to burden the debtor with an
IPO for an indefinite period once the debtor has obtained a discharge. The basic
rule is that an IPO is not to be made after the discharge except (i) where the court
imposes an [PO as a condition of discharge on a debtor not entitled to an auto-
matic discharge under section 279(1)(a) and (ii) where an [PO had been made
before the discharge in respect of a debtor entitled to an automatic discharge
under section 279(1) (b). In the latter case, the IPO cannot run for more than three
years beginning with the pre-discharge date and ending after the discharge.

Information about operating experience with IPOs in England appears to be
sparse. The number of [POs (see Table 5.2) increased from 1,712 in 1996/97, or
7.8 per cent of the number of bankruptcy orders, to 2,434, or 11.0 per cent of the
number of bankruptcy orders in 2000/01:

Table 5.2: Total number of income
payment orders™®

1996-1997 1,712
1997-1998 1,979
1998-1999 2,297
1999-2000 2,410
2000-2001 2,434

*Source: Insolvency Service, Annual Report and
Accounts 2000-2001 (London, 2000 The
Stationery Office) 15.

This author has not been able to locate information about the average dura-
tion, size and debtor’s and third parties’ compliance with IPOs.

(c) Discharge Orders

Since the Canadian discharge system was borrowed from England, it may be
instructive to explain what has happened to the British discharge rules over the
past 25 years. In 1957, the Blagden Committee® criticised the technical intrica-
cies of the discharge provisions. In 1976, the Bankruptcy Act 1914 was amended

48 In aletter to the author dated 25 August 1998, Mr Peter Joyce, Inspector General of the English
Insolvency Service, indicated that income payment orders were made in about 10% of bankruptcy
cases.

4 Report of the Committee on Bankruptcy and Deeds of Arrangement Law Amendment (Cmnd
221, 1957) paras 53-78.
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to introduce an automatic discharge rule in a limited number of cases. The auto-
matic discharge was triggered five years from the date of bankruptcy.>©

The Cork Committee’! recommended drawing a distinction between a
liquidation of assets order (LAO) and a bankruptcy order for individual insolv-
ents, and would have allowed a discharge from an LAO one year after an
income payment order had been made. The Committee opposed an automatic
discharge from a bankruptcy order but would have permitted the bankrupt to
make a discharge application one year after the bankruptcy adjudication. As
before, the court would have retained the right to suspend the discharge order
or to make it absolute or conditional.

The British government did not adopt these recommendations. Instead, the
Insolvency Act 1986 introduced a more lenient discharge system.>? Pursuant to
section 279(1), persons not made bankrupt in the preceding 15 years are entitled
to an automatic discharge in regular cases three years after the bankruptcy order
and after two years in summary administration cases. Where the debtor has
failed to comply with his bankruptcy obligations, the official receiver may apply
to the court for an order that the relevant period shall cease to run. In that case,
the order may either specify a suspensory period> or may impose conditions to
be met by the debtor before the running of time can resume.

It will therefore be seen that the current British discharge system is, on paper
at least, substantially more favourable to the debtor than the Canadian system.
Under the British system, only the official receiver can apply to have the running
of time suspended for an automatic discharge and then only where the debtor
has breached his statutory obligations. Also, the discharge order is absolute.
While an income payment order may run beyond the date of the automatic
discharge if the order so provides, it has a finite life span. No less important,
both the making of an IPO and its amendment rest with the court. The court’s
discretion is not circumscribed by statutorily sanctioned surplus income stand-
ards as is true under the Canadian BIA.

(d) Non-Dischargeable Liabilities

So far as non-dischargeable liabilities and obligations of the debtor are con-
cerned, they are listed in section 281 of the Insolvency Act and, at least on a
superficial reading, appear to be much shorter than those appearing in
the Canadian and US Bankruptcy Acts.>* They cover liability for fraudulent

59 The details will be found in IF Fletcher, Law of Bankruptcy (1978) 306-10. See also, Report of
the Committee on Bankruptcy (above n 49) at paras 58-71.

St Report of the Committee on Bankruptcy (above n 49) at para 608 et seq.

52 Fletcher (n 16 above) at 11-04. See also 5.6 below for the changes incorporated by the
Enterprise Act 2002.

53 1A, s 279(3).

54 See comparative table, Chapter 2.10, Table 2.4 above.
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conduct, a fine imposed for an offence (other than in relation to public revenue
offences), family support and maintenance orders, liability under personal
injury claims, and such other bankruptcy debts, not being debts provable in the
debtor’s bankruptcy, as are prescribed.>> A distinctive feature of this list is the
power conferred on the court in section 281(5) to release the debtor from a per-
sonal injury or family support or maintenance debt ‘to such extent and on such
conditions’ as the court directs. This reflects an innovative attempt by the British
Parliament to balance the need for continued enforcement of basic debts
strongly imbued with public values against the goal of not placing insuperable
obstacles in the honest debtor’s ability to make a fresh start.

(e) Reaffirmation of Discharged Debts

The British Insolvency Act contains no statutory provisions dealing with the
reaffirmation of discharged debts and, as in Canada, this feature of bankruptcy
law continues to be governed by common law principles.5¢ The subject has also
attracted very little attention in England. This is not surprising given the gener-
ally low profile of consumer bankruptcies, the relatively small number of bank-
ruptcies, and the financial hurdles facing low-income consumers seeking to use
the bankruptcy route.

4. ALTERNATIVES TO STRAIGHT BANKRUPTCY

There are three major alternatives to bankruptcy under the English regime, two
of which have been previously mentioned. The first, an IVA, is regulated in the
Insolvency Act; the second, an administration order (AQ), is, as we have seen,
governed by the County Courts Act 1984. The third is a deed of arrangement. It
will be convenient to address the third alternative first.

(a) Deeds of Arrangement

Deeds of arrangement are regulated by the Deeds of Arrangement Act 1914,57
and involve assignment of the debtor’s property for the benefit of the debtor’s
creditors. The 1914 Act suffers from near-fatal flaws. The deed of arrangement
must be registered within seven days of execution, in the absence of which the
deed becomes absolutely void. Even more serious was the fact that, before ‘acts

55 As Prof Fletcher explains (n 16 above) at 11-022, this last category of non-dischargeable debts
restates a well-established common law rule applying to non-provable debts, though the IA has now
qualified it.

56 Fletcher (n 16 above) at 11-023.

57 Ibid at 4-043/044.
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of bankruptcy’ were eliminated from the English Insolvency Act in 1986, the
execution of a deed of arrangement entitled a non-assenting creditor to petition
for the debtor’s bankruptcy and, if a bankruptcy order was made, could result
in the invalidation of the deed of arrangement and of any collection and distri-
bution of assets under the deed.

The Cork Committee thought deeds of arrangement had outlived their use-
fulness and that the 1914 Act should be repealed. It was not. Nevertheless, deeds
of arrangement have become almost totally obsolete and will not be considered
any further.

(b) Individual Voluntary Arrangements®®

IVAs were introduced in the Insolvency Act 1986°° on the recommendation of
the Cork Committee. [IVAs are the counterpart of BIA Part Il 2 consumer pro-
posals in the Canadian Act but without the monetary ceilings in the Canadian
Act. IVAs enjoy considerable popularity with English debtors and, between
1995 and 1998, clocked in at a steady 4,000-5,000 annual rate, or about 16 per
cent of the total number of annual insolvencies.®°

There are other, still more important, differences between IVAs and
Canadian consumer proposals, which indicate that IVAs are more formal and
more closely regulated than are consumer proposals in Canada. First, the
debtor’s proposal under an IVA must undergo preliminary scrutiny by an
insolvency practitioner (the ‘nominee’) who must report to the court whether a
meeting of the creditors should be held to consider the proposal.®! If the court
approves the insolvency practitioner’s report, a meeting of creditors will be con-
vened. Secondly, there is no automatic stay of proceedings. Rather the debtor
must apply for an interim stay order, which is only good for 14 days.¢> A third
difference is that the English creditors must approve the proposal by three-
quarters in value of the creditor’s claims. This is in contrast to the Canadian
position where a meeting of creditors is only required if so directed by the

58 For a detailed discussion of the statutory provisions, see Fletcher (n 16 above) ch 4 at 4-002 et
seq.

59 TA, ss 252-263.

60 The numbers jumped to 7,195 and 7,978 IVAs in 1999 and 2000, or about 25 per cent of all
insolvency proceedings: DTI, Insolvency Service, General Annual Report for the Year 2000, s 2.2,
Table 2. The Report offers no explanation for this significant increase in the number of IVAs.

61 JA, s 256. See further R3, Is a Voluntary Arrangement Right For Me? (2002)
(www.r3.org.uk/pdf/ASbooklet.pdf), an IVA guidance leaflet that every insolvency practitioner is
required to give a debtor contemplating an IVA. The proposal may easily run to 20 pages or more and
is a very technical document. (R3 has prepared standard terms and conditions for incorporation in
proposals by its members, which runs to 27 pages.) This is in contrast to a consumer proposal under
the BIA, which usually only runs to about half a dozen pages. For an instructive case on the duty of
care owed by the nominee to the debtor, see Pitt v Mond [2001] BPIR 624 (Judge Roger Cooke).

62 TA, s 252.
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Superintendent of Bankruptcy or if requested by creditors holding in the aggre-
gate at least 25 per cent in value of the proven claims.®3

If the creditors approve the proposal, the supervisor nominated in the pro-
posal (usually also the nominee insolvency practitioner at the earlier stage)
becomes responsible for supervising the implementation®* and may, if the IVA
so provides, become involved in running the debtor’s business. A further dif-
ference between an IVA and the Canadian consumer proposal is that the
debtor’s default under an IVA—even a prolonged default—does not result in
an automatic bankruptcy order. Instead, the supervisor or a creditor must
bring a bankruptcy petition.®’

From the debtor’s perspective, there also appear to be important fee differ-
ences. An English debtor faces two sets of fees: one for the nominee insolvency
practitioner and a second set for the supervisor’s services. Neither comes cheap
and the fees are probably beyond the pocket of most low-income English
debtors.%®

(¢) Administration Orders

The essential structure of Part VI of the County Courts Act 19847 is as follows.
A debtor with multiple debts not exceeding a prescribed amount (currently
£5,000), at least one of which must have been reduced to judgment, applies to
the court for an AO and completes a form providing details of the debts, his
income and other assets, and basic living expenses for himself and (where rele-
vant) his family. The court staff then assesses the debtor’s ability to pay off the
debts by instalments, in whole or in part,®® and notifies the creditors of the pro-
posed order. If any creditor objects to the proposed order a hearing will take
place before the judge and the judge will determine the character of the order. If
there are no objections the order will go as proposed. So long as the order is in
effect, a creditor whose name is included in the schedule to the order cannot pre-
sent a bankruptcy petition against the debtor unless, inter alia, the debt to him

63 BIA, s 66.5(2).
64 1A, s 263.
s Ibid, s 264(1).

66 IVA costs vary but a going rate for acting as nominee is around £1,000-£1,500; the cost of the
supervisor’s services will vary depending on what the supervisor is required to do and may be
around £1,000 a year. Percentage fees are permissible but are extremely rare: Steve Hill, email to
author (31 July 2002).

67 County Courts Act 1984 (UK) ¢ 28.

68 There appears to be some uncertainty about the scope of s 112(6) of the Act although its lan-
guage seems clear enough. It provides that the order may require payment by instalments or other-
wise, ‘and either in full or to such extent as appears practicable to the court under the circumstances
of the case.” The doubt arises because of the ‘composition’ provision, added in s 112B in the 1990
amendments to Part VI, but not yet proclaimed. See Courts and Legal Services Act 1990, s 13(5).
‘Composition’ is not defined and it is not clear how it differs from the powers conferred on the court
under County Courts Act 1984, s 112(6).

o
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exceeds £1,500. Before the 1990 amendments to the Act, there was no restriction
on the duration of an order.®®

(d) Administration Orders in Practice

The Civil Justice Review Report”® brought to light much valuable information
about the actual operation of AOs, including the following facts. The average
amount of total debts on an order was £2,500 but one-third of the orders were
in the £3,000—-5,000 range (approx. CAN$7,200-$12,000). The duration of the
orders in the sample examined by the investigators varied greatly; a larger num-
ber were for 10 years or more and some had a potential duration of 70 years!
Half the cases examined called for monthly payments of less than £25
(CANS$60). The smallest amount was £5 and the largest £150. The investigators
also found very patchy payment records by the debtors. In 40 per cent of the
examined cases, there had been no payment within the preceding two months;
in half the cases there had been no payments for at least six months.

The court registrars told the Review Board that they seldom reviewed an
order. If they did review it, most said they would reduce the amount of the
instalments if the debtor was in difficulties but not the total amount of the debt.
Of the 57 debtors with AOs interviewed by the investigators, 22 had sought
advice about repaying their debts from solicitors or a Citizens’ Advice Bureau
(CAB). All the debtors said they were satisfied with the AO procedure.
However, the investigators also found that a significant number of the debtors
had difficulty completing the court forms. One-fifth of the creditors interviewed
felt that the procedure was biased in favour of debtors, was slow and had not
led to payment of their debts.

The Report was convinced of the utility of administration orders”! but also
saw a need to extend their scope and to simplify the procedure. The Report
made the following specific recommendations:”?

(1) The existing requirement for a judgment debt as the precondition for an
order should be dropped.

(2) A judgment creditor as well as the debtor should be able to apply for an
order.

(3) The registrar should be able to make an order on his own motion.

6 County Courts Act 1984, s 112(9), as added in 1990 (but still unproclaimed), imposes a three-
year limit or such earlier date as specified in the order.

70 Civil Justice Review, Report of the Review Body on Civil Justice (Cmnd 394, June 1988) 608.

71 “This form of “mini-bankruptcy” has an important economic function of rehabilitating
debtors in a comparatively short time and restoring them to their full economic status.’ [bid at 645.
For a less enthusiastic evaluation see JE Davies, ‘Delegalisation of Debt Recovery Proceedings:
A Socio-Legal Study of Money Advice Centres and Administrative Orders’ in IDC Ramsay (ed),
Debtors and Creditors: A Socio-Legal Perspective (London, Professional Books, 1986) ch 8.

72 Report of the Review Body on Civil Justice (n 70 above) at 645.
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(4) The monetary limits on the making of orders should be removed.

(5) An order should run for no more than three years. If the debtor is unable to
pay the debts within that time the registrar should make a composition
order.

(6) Restrictions should be imposed on the future enforcement of debts where
the debtor has no realisable assets or surplus income.

(7) Scheduled creditors providing essential service on an ongoing basis (such as
gas, electricity or water utilities) should only be able to withdraw that ser-
vices with leave of the court.

(8) In considering an AO application, the registrar should be able to consider
whether bankruptcy would be a more appropriate remedy for the debtor
because of the better protection it provides to debtors as well as the avail-
ability of greater sanctions for debtor misconduct.

As previously explained, many of the Report’s recommendations were imple-
mented in the 1990 amendments to the County Courts Act 1984. The amend-
ments have not been proclaimed and the author was advised by the Lord
Chancellor’s Office in 1999 that the whole future of administration orders was
actively under consideration at the time.”? Since then, it appears the Insolvency
Service has been brought into the discussions” but as of August 2002 no pub-
lished decision had been reached.

5. CREDIT COUNSELLING AS PART OF THE BANKRUPTCY PROCESS

Given the limited attention paid to consumer bankruptcies in the British
Insolvency Act, it would be surprising to find it addressing the issue of coun-
selling for debtors, and it does not do so. Rather, the developments in this area
have all been non-statutory. The evolution of debt counselling in England is suc-
cinctly described in the following extract from a chapter by a group of English
authors:

The Payne Committee Report [1969] identified debt as a problem influenced by social
and economic forces, and not merely a question of dishonesty or bad management. At
this time the growth of payment problems was noted by lawyers at a Legal Advice
Centre based at the Birmingham Settlement, and in 1971 saw the launch of the
Birmingham Settlement Money Advice Centre, the first debt counselling service in the
UK. Although the 1970s saw a further growth in debt problems, by 1982 the National
Consumer Council identified only 16 services nationally. By mid 1986 there were 100
services. However, also in 1986, the NCC reported a 96 per cent shortfall in debt coun-
selling services. Significant problems remain in terms of providing an adequate,
nationally available advice service. Issues of funding are central, and the appropriate
balance between state and creditor financing unresolved. Unlike the position in some

73 Letter to author from Ms Anna Lee, Lord Chancellor’s Department, London, 22 October 1999.
74+ Insolvency—A Second Chance (n 7 above) at para 1.48.
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other countries, to date creditors in Britain have not been heavily involved in support-
ing debt counselling/money advice.”

The authors continue to point out’® that that the major providers of debt
counselling in Britain are the Citizens Advice Bureaux (CAB), local authorities,
and independent advice centres. The CAB is the largest of these and has some
900 outlets nationwide, 100 of which offer specialist debt counselling services.
In 1988 the National Association of CAB estimated that the Bureau had handled
half a million enquiries related to debt. Within local authorities, specialised debt
counselling services are sometimes provided through welfare rights units, social
services or housing departments. Independent advice centres are represented by
Money Advice Centres such as the one based at the Birmingham Settlement.””

The authors also note”® that the approach to debt counselling by these
agencies is based on broadly similar principles and involves, first, attempts to
maximise the debtor’s income (eg, by ensuring that the debtor is in the correct
tax bracket and is receiving all welfare benefits to which she is entitled), giving
priority to the payment of those debts that carry the most punitive sanction from
the debtor’s perspective (such as fuel debts or mortgage arrears), and negotiat-
ing with creditors with respect to the other debts and, where necessary and
resources permit, attending court with their client. This account may suggest
that in England, unlike Australia,” political and cultural ideologies play no role
in determining the types of counselling. While this may be true on a day-to-day
basis, it is not true in a wider setting since in England too®° social workers and
their political allies are actively involved in lobbying for better protection of the
needs of poor and indebted consumers.

Apart from the not-for-profit and government-sponsored debt counselling
services described above, in recent years commercial debt counselling and debt
management services have also become very active and advertise extensively on
the Internet.®!

75 Conaty et al, ‘Private and Public Concerns — Unemployment, Credit and Debt in Britain: An
Overview’ in U Reifner and ] Ford (eds), Banking for People (1992) ch 37 at 559 (footnotes omitted).

76 Conaty (ibid) at 559-60.

77 In March 2002, the Money Advice Trust (MAT) launched a national telephone-based money
advice service at new premises in Birmingham as well as a Scottish telephone-based service in Fife
and a rural peripatetic service based in Cornwall. See MAT, Annual Review of Activity for the Year
ended 31 March 2002.

78 Conaty (n 75 above) at 561.

79 See Chapter 4.8 above.

80 Conaty (n 75 above) at 561 et seq.

81 Email information to the author from Steve Hill (22 August 2002). A leading player is Baines
& Ernst, which apparently handles a large number of debt management plans. (www.
bainesandernst.com).
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6. ENTERPRISE ACT 2002

For several years prior to 2002, the British government had been mulling over
the desirability of introducing liberalising changes to the Insolvency Act. In
March 2000, the Department of Trade and Industry (DTI) issued a consultation
paper, Bankruptcy: A Fresh Start$? inviting comments on some of the reforms
under consideration. The impulse for putting them forward was the govern-
ment’s concern that a vibrant British economy was essential to improve the
standard of living and maintain welfare services, that the spirit of free enterprise
in England was seriously deficient, and that an important reason for the
deficiency was individuals’ fear of financial failure and consequent bankruptcy
and the stigma attaching to bankruptcy. The consultation paper suggested
relieving these concerns by introducing, among others, the following changes in
the Insolvency Act®3:

(1) reducing the period of eligibility of discharge from two years to six months,
unless otherwise ordered by the court;

(2) encouraging IVAs in the post-bankruptcy period as an alternative to income
payment orders;

(3) authorising the official receiver to act as nominee and supervisor of PPIs to
address the high cost of servicing IVAs and the low pay-out to creditors;

(4) eliminating most of the current restrictions, disabilities and prohibitions
applicable alike to honest and dishonest or irresponsible bankrupts and
replacing the restrictions with a new regime of bankruptcy restriction orders
(BROs) aimed only at dishonest and irresponsible debtors®;

(5) amending section 283(2) of the Act to provide exemption on a ‘£1 for £1°
basis in a home equity for money invested in the debtor’s business®’;

(6) the consultation paper also invited comments on whether counselling or
financial management instruction requirements should be imposed on a
bankrupt when the official receiver believed they would be helpful.s¢

For the most part, the DTT’s proposals were well received and in 2001 the gov-
ernment issued a White Paper®” announcing its intention to proceed with most
of the proposals, albeit several of them in modified form. The government made
good with its promise in the Enterprise Bill. The Bill was introduced in the
House of Commons in the spring of 2002 and received Royal Assent on

82 The Insolvency Service, Bankruptcy: A Fresh Start: A Consultation on Possible Reform to the
Law Relating to Personal Insolvency in England and Wales (London, Stationary Office, 21 March
2000).

83 Ibid ats 7.

4 1bid at s 7.15.

85 Ibid ats 8.

8¢ Jbid ats7.19.

87 Secretary of State for Trade and Industry, Productivity and Enterprise: Insolvency—A Second
Chance (Cm 5234, London, July 2001).

%
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7 November 2002.%% The important differences between the original proposals

and the enacted provisions and other significant features are these:

(1)

88

3

9
20
91
92

The basic discharge period is reduced to one year rather than six months as
initially proposed. However, a shorter period will apply if, before the one
year period has expired, the official receiver files a notice with the court that
investigation of the bankrupt has been concluded under section 289 or that
an investigation is unnecessary.%®

The existing disqualifications imposed on a bankrupt are restructured and are
combined with a new bankruptcy restriction order regime.”® Importantly, a
BRO can only be made by the court.”?

The suggestion for a new home equity exemption and the introduction of
counselling and financial management educational requirements have been
dropped.®?

However, a new section 283A has been added to the Insolvency Act 1986
providing that a bankrupt’s home shall cease to form part of the estate after
three years unless the trustee has realised the debtor’s interest in the home
before this period or the bankrupt has agreed to buy out the estate’s interest
in the home.”> A new section 313A also precludes the sale, taking of posses-
sion of the home by the trustee, or placing a charge on it if the estate’s inter-
est in the home is below a prescribed amount.”*

The Enterprise Act introduces® the concept of an income payment agree-
ment (IPA) to supplement the existing provisions governing IPOs. IPAs will
be made between the bankrupt and the trustee or official receiver and will
require the bankrupt to pay a specific part or proportion of the bankrupt’s
income for a specified period. However, it is important to emphasise that,
even after the 2002 amendments, the English Act still contains no automatic
surplus income requirements comparable to those imposed under section 68
of the Canadian BIA.

The summary administration provisions are repealed.”®

A “fast-track’ procedure is introduced to allow a bankrupt to enter into an
IVA after bankruptcy and authorising the official receiver to act as nominee
and supervisor of the IVA.%7

See Enterprise Act 2002 (UK) ¢ 40.

1bid, s 256(1), amending 1A, s 279.

Enterprise Act 2002, ss 257, 266 et seq and Sch 20.
1bid, s 1(1), Sch 20.

The proposals were dropped because they received little support from respondents:

Insolvency—A Second Chance (n 87) at above, para 1.5.

93
94

Act, s 261(1)—(3).
In effect, this amounts to an exemption in the bankrupt’s favour although it is not described

this way in [A, s 313A.

95
926
97

Enterprise Act 2002, s 260.
Ibid, Sched 23, s 1, repealing 1A s 275.
Enterprise Act 2002, s 264 and Sch 22. Section 264(2) also allows the fast-track procedure to be

extended by ministerial order to other IVA cases.
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During the debate on the Enterprise Bill a private member’s amendment was
moved to allow the Secretary of State, by statutory instrument, to grant remis-
sion to indigent debtors from payment of bankruptcy fees. However, the
amendment was not accepted by the government.®® Consequently, it appears,
bankruptcy facilities in England may remain as inaccessible to low-income
consumers in the future as they have largely been in the past.

98 See above n 18, and cf. the recommendations in S Edwards, above n 32, at ch 12.
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Scotland

1. RELEVANCE OF SCOTTISH EXPERIENCE

N THE ORDINARY course of events, there would be little justification for
I singling out Scotland for special treatment. Scotland has a small population (5
million) and, though Scottish bankruptcy law has a long history, it has been much
influenced by English developments. This appears to be particularly true of the
post-1985 period, when Scotland completely revised its bankruptcy law? follow-
ing a comprehensive report by the Scottish Law Commission.? The affected fea-
tures of the 1985 Act include voluntary and involuntary bankruptcies (described
as ‘sequestrations’) for individual debtors,* the automatic discharge of the debtor
after three years,” exemption of the debtor’s personal and household goods (but
not the debtor’s home) from the trustee’s reach,® subjection of the debtor’s earn-
ings to an income payment order,” and a short list of non-dischargeable debts.®
The Bankruptcy (Scotland) Act 1985 also contains what appears to be a relatively
simple system of arrangements or composition between the debtor and his credi-
tors in the form of private and ‘protected’ trust deeds.”

What makes the Scottish experience especially noteworthy is the remarkable
increase in the number of individual sequestrations between 1985/6 and

! The following discussion is based on M Adler, “The Overseas Dimension: What Can Canada
and the United States Learn from the United Kingdom?’ (1999) 37 Osgoode Hall Law Journal 415;
WW McBryde, ‘The Scottish Experience of Bankruptcy’ in H Rajak (ed), Insolvency Law: Theory
and Practice (London, Sweet & Maxwell, 1993) 117; R Black (ed), The Laws of Scotland: Stair
Memorial Encyclopaedia, vol 2 (‘Bankruptcy’) (Law Society of Scotland/Butterworths, 1988);
Accountant in Bankruptcy (AIB), Annual Report 1999/2000 (Edinburgh, 2000); and AIB,
Introduction to Sequestration (Edinburgh, undated (www.oaib.demon.co.uk/Publications/
AB16_Introduction_to_sequestration.pdf). Other sources are indicated below.

2 Bankruptcy (Scotland) Act 1985 (UK) ¢ 66 (B(S)A).

3 Scottish Law Commission, Report on Bankruptcy and Related Aspects of Insolvency and
Liquidation (SLC No 68, 1982).

4 (B(S)A), s S.

S 1bid, s 54(1). There are some minor exceptions. The Law Commission had recommended
allowing the debtor to apply for an earlier discharge but the recommendation was not accepted:
Laws of Scotland (n 1 above) at 1438. Also, a creditor or the permanent trustee may apply for defer-
ment of the automatic discharge (B(S)A), s 54(3).

¢ Ibid, s 33(1).

7 1bid, s 32(2),(3).

8 Ibid, s 55(1).

° Laws of Scotland (n 1 above). Pt 19; (B(S)A), s 59 and Sch 5. One of the distinctions between a
private and protected trust deed is that a private trust deed is not required to be registered whereas
a protected trust deed must be registered. On the other hand, a protected trust deed enjoys
substantial benefits denied to private trust deeds. While the objectives of the Scottish system are
similar to IVAs made under the English Insolvency Act 1986, the mechanics of the two systems
differ significantly.
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1992/93—from 437 to 11,970—and the rapid decline after 1992 to the point
where the number of sequestrations has stabilised at 2,000-3,000, though con-
tinuing to show annual increases.!®

On the other hand, the number of protected trust deeds remained negligible
until 1993 but has since grown fourteen-fold, from 282 in 1993/94 to 4,011 in
2001/02 (see Table 6.2).

Table 6.1: Scotland—Individual Sequestrations

1976/77 132 1989/90 2,618
1977178 127 1990/91 5,451
1978/79 106 1991/92 8,587
1979/80 150 1992/93 11,970
1980/81 181 1993/94 4,022
1981/82 213 1994/95 2,340
1982/83 282 1995/96 2,380
1983/84 292 1996/97 2,534
1984/85 298 1997/98 2,701
1985/86 437 1998/99 3,110
1986/87 808 1999/2000 3,185
1987/88 1,401 2000/01 2,938
1988/89 1,612 2001/02 3,193

Sources: OSB, International Insolvency Statistics (October
1999)16, AIB, Annual Report 1997/1998 and AIB,
Annual Report 2001/2002.

Table 6.2: Protected trust
deeds in Scotland*

1988/89 10
1989/90 12
1990/91 3
1991/92 1
1992/93 2
1993/94 282
1994/95 424
1995/96 525
1996/97 532
1997/98 890
1998/99 1,574
1999/2000 2,353
2000/01 2,943
2001/02 4,011

*Sources: OSB, International
Insolvency Statistics (October 1999)
23; AIB, Annual Report 2001/2002.

10 Note, however, that about one-third of the annual sequestration petitions are presented by
creditors: AIB, Annual Report 1998—1999, 19-20.



Scotland 131

Translated into an insolvency rate (ie, combining the annual number of
sequestrations and protected trust deeds), the Scottish rate reached the impres-
sive level of 2.12 per 1,000 persons in 1992.11 In 1998, it was 0.76, or just over a
quarter of the Canadian rate but substantially above the English rate.

The reasons for the rapid escalation in the number of sequestrations after
1986 were the following. Scotland introduced a completely revised Bankruptcy
Act in 1985. Under the prior 1913 Act, a bankruptcy could not proceed without
the appointment of a private trustee. However, insolvency practitioners were
unwilling to accept appointments unless there were sufficient assets in the estate
to assure payment of their fees and disbursements or unless a third party was
willing to guarantee payment. As a result, many bankruptcies never proceeded
beyond the making of the bankruptcy order. In other cases, administration of
the estate was often not completed.'? Debtors also faced a significant hurdle in
launching a voluntary petition because of the requirement that a creditor has to
give his prior approval to the initiation of the proceedings.!> One of the effects
of these impediments was that before 1985 the number of sequestrations was
less than 300.

The Scottish Law Commission expressed concern that bankruptcy proceed-
ings could not be initiated for lack of funds and recommended that the state
assume responsibility for funding the trustee’s services in such cases. The
Commission anticipated that only about 10 per cent of the number of annual
sequestrations would require subsidising at an annual cost of between
£30,000—£40,000 (approx CAN$75,000-CAN$100,000).4

These estimates turned out to be wildly optimistic because the Commission
had overlooked the great attractions of state-funded sequestrations for insol-
vency practitioners and their clients. The practitioners apparently adopted two
techniques to launch sequestration petitions and then to secure their appoint-
ments as trustees. The first was to persuade a friendly creditor to concur in
sequestration proceedings by the debtor and the making of the sequestration
order. The second, and more common procedure, was for the debtor to execute
a protected trust deed in favour of his creditors. Once this had been done, the
1985 Act allowed the trustee to petition for a sequestration order without the
creditors’ concurrence. ' It seems that prior to 1993, the Scottish courts had no
option but to grant the order.

The costs to the state of subsidising the sequestrations grew at a remarkable
rate —from £13,000 in 1986—87 to £26.31 million in 1993.'¢ This created a great
furor. The authorities responded in two steps. First, the Accountant in

11 Office of the Superintendent of Bankruptcy, International Consumer Insolvency Statistics
(Ottawa, June 1999 and October 1999) 20.
12 SI.C Report (n 3 above) 2.33; Introduction to Sequestration (n 1 above) at 28.
13 (B(S)A), s 5(1).
4 Adler (n 1 above) at 418.
15 Introduction to Sequestration (n 1 above) app 2.
16 AIB, Annual Report 1997/1998 (n 1 above) at 23, Table (vi).
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Bankruptey (AIB)' introduced ‘block payments’ in the 1990s for the services of
private trustees. This reduced the payment in an average case from almost
£3,000 to £1,540 in 1998/99 (approximately CAN$6,900 to CAN$3,540).18
Secondly, an amending Act of 1993 ended a trustee’s power under a protected
trust deed to bring a sequestration petition without the concurrence of the cred-
itors or the court, and also provided that after 1993 the AIB was to act as interim
and permanent trustee except where the creditors had elected or appointed a
private insolvency practitioner.?°

2. UNANSWERED QUESTIONS AND CONSULTATION PAPER

It is not difficult to deduce from the above narrative that Scottish insolvency
practitioners were quick to exploit the loopholes in the 1985 Act to their advan-
tage. But this is only a partial explanation for the rapid escalation in the num-
ber of sequestrations after 1986,2' and many questions remain unanswered.
What was the profile of the debtors receiving the subsidised sequestrations
(none appears to have been published)? What has happened to insolvent
Scottish consumers since the 1993 Act and since the sharp decline in the number
of sequestrations? Are we to assume that the current number of annual seques-
trations (around 3,000—4,000) represents the realistic number of debtors requir-
ing the benefits of bankruptcy protection and that the pre-1993 numbers were
greatly inflated?

A partial answer to these questions appears in a Consultation Paper issued by
the Scottish Office in July 1997.22 The authors of the Paper were concerned that
one of the unintentional effects of the 1993 amending Act was severely to restrict
access to the bankruptcy system by heavily indebted consumers. This result had
come about for the following reasons. The 1985 Act only allowed debtors to
petition for a sequestration order if they secured the concurrence of a creditors
although no creditor’s, concurrence was required for a summary sequestration
(ie, one in which the total assets were less than £300). Prior to 1993, debtors

17 He is the Scottish equivalent to the Superintendent of Bankruptcy in Canada.
AIB, Annual Report 1998/1999, 17.

19 Bankruptcy (Scotland) Act 1993 (UK) c 6.

20 Adler (n 1 above) at 419; Introduction to Sequestration (n 1 above) at 29, app 2, at 33-34.
However, since the 1993 Act the AIB has continued to retain the services of insolvency practitioners
on an agency basis: AIB, Annual Report 1998/1999, 21, Table (iv). Interestingly, in a substantial
number of cases the AIB is also elected trustee by the creditors, presumably because his costs are
lower than those of a private practitioner. Since 1993, the costs of funding appointed trustees in pre-
1993 sequestrations also dropped sharply. In the fiscal 1998/99 year, the programme yielded a small
surplus of £0.04 million: AIB, Annual Report 1998/1999, 23, Table (vi).

21 McBryde (n 1 above) at 121.

22 Scottish Office, ‘Apparent Insolvency’. A Consultation Paper on Amending the Bankruptcy
(Scotland) Act 1985 (July 1997). The Scottish Office issued a second consultative document in July
1998 dealing with desirable amendments to the 1985 Act involving protected trust deeds and other
issues. See Scottish Office, The Bankruptcy (Scotland) Act 1985. A Consultation Follow-Up:
Protected Trust Deeds and Other Issues (July 1998).

3
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overcame the restriction by signing a trust deed and relying on a petition by the
trustee under the trust deed. Such trustees had ‘an unconstrained right’ to peti-
tion for the debtor’s sequestration.

Because of the abuses, the 1993 Act eliminated this sequestration route.
Instead, the Act provided that a debtor could petition for sequestration without
a concurring creditor provided the debtor was ‘apparently insolvent’. Apparent
insolvency is defined in section 7(1) of the 1985 Act but, in the case of a debtor’s
petition, only those forms of apparent insolvency brought about by a creditor’s
diligence (ie, warrant of execution) or statutory demand of a creditor for attach-
ment of the debtor’s earnings can be relied on. The 1993 Act does not permit a
debtor’s petition on the basis of a simple declaration of the debtor’s insolvency.

It seems that, in the case of debtor petitions, some Scottish courts have inter-
preted the requirements of apparent insolvency very technically with the result
that many consumer debtors are no longer eligible for sequestration relief. The
Consultation Paper sought advice on how the existing hurdles could best be
removed and whether the respondents supported their removal. The 1997 Paper
intimated?? that the AIB had estimated that if the authors’ proposals were
implemented they would result in an increase of between 2,000 and 3,000
sequestrations per annum and that the AIB would likely be appointed as interim
and permanent trustee in the vast majority of cases.

At the time of this writing (August 2002), the Consultation Paper’s proposals
have not been implemented.?* Even if they were implemented, an increase of
2000-3,000 consumer bankruptcies would still leave the Scottish consumer
bankruptcy rate well below the Canadian level. All the same, it seems safe to
claim that the Scottish experience over the past 15 years again emphasises the
importance of the attitude of insolvency practitioners in making their services
available to debtors on affordable terms and of the procedural requirements in
the legislation in determining accessibility to the system for heavily indebted
consumers.

3. DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT, 2002

The Scottish Parliament approved this important new law on 17 December
2002. The Debt Arrangement and Attachment (Scotland) Act 2002 (DAA(S)A)
introduces a new approach to the treatment of consumer indebtedness in
Scotland, and largley implements the recommendations of a working group

23 July 1977 Paper (n 22 above) at para 23.

24 The July 1998 Paper (n 22 above) at 3, also reports on the responses to the July 1997 Paper (n
22 above). Respondents representing consumer interests mostly supported the proposals; others,
especially those from professional bodies, gave more detailed arguments not amounting to simple
agreement or disagreement. Respondents representing creditors tended to oppose giving debtors lib-
eralised means of establishing apparent insolvency.
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established by the Scottish Minister of Justice in June 2000.%° The Act falls into
several parts. Part I establishes a Scottish national debt arrangement scheme to
help consumers with multiple debts pay their debts in a managed way without
the threat of enforcement action. Every proposal for a debt payment programme
must be reviewed and approved by an accredited money adviser and also
requires the approval of the debtor’s creditors and of the minister or designated
public agency.

Part II of the Act introduces a new regime for execution of judgments and
exemptions from execution, the previous system of poinding and warrant sales
having been abolished in 2000.2¢ Part III of the Act introduces a special proce-
dure for executions against goods in homes and requires court approval in the
form of an ‘exceptional attachment warrant’.

The Scottish Government obviously attaches great importance to the
DAA(S)A. Nevertheless, to a Canadian observer the debt arrangement provi-
sions look very much like the orderly payment of debt provisions in Part X of
the Canadian BIA, but with some important differences. The Scottish scheme
apparently requires the unanimous consent of creditors,?” which is not the case
with respect to Canadian creditors under part X. Also, Part X does not require
the intervention of a financial adviser. British observers have also noted the
important fact that the DAA(S)A does not provide for remission of any part of
the debt.?® This makes the Scottish scheme distinctly less useful than the English
administration order or consumer proposals under the Canadian BIA.?°

25 Striking the Balance: a new approach to debt management. Report of the Working Group on
a Replacement for Poinding and Warrant Sale to Jim Wallace, QC, MSP, Minister for Justice (6 July
2001).

26 See Abolition of Poinding and Warrant Sales Act 2000. (The Act apparently only took effect
on 31 Dec 2002). See also DAA(S) A, s 58, which seems to have the same effect. Reform of the law
of poinding and warrant sales had also been previously recommended by the Scottish Law
Commission. See Scottish Law Commission, Report on Poinding and Warrant Sales, SLC No 177,
2000.

27 Arguably this requirement may be relaxed under the broad regulation making powers con-
ferred on the Scottish Executive under the Act.

28 S Edwards, In Too Deep, CAB Clients’ Experience of Debt (NCAB & Citizens’ Advice
Scotland, May 2003), at 7.31.

22 Above ch 2.11.
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Scandinavia and Continental
Countries of Western Europe!

1. TRADITIONAL CONTINENTAL PHILOSOPHY

HE APPROACH OF the continental European countries, including the Nordic
Tcountries, to the treatment of consumer over-indebtedness lies at the oppo-
site end of the spectrum to the liberal discharge policies adopted in common law
jurisdictions, not just the United States but equally those of Canada, Australia,
England and Scotland, the latter of which has a mixed legal system. The reasons
for this disparity rest partly in legal history and partly in the restricted role that
consumer credit has played, and probably still plays, in these countries. For a
long time, bankruptcy was not, and in many cases still is not, an option for con-
sumers in Western Europe and, where it was available, unpaid debts survived
the bankruptcy process for as much as 30 years. Even now, nearly 20 years after
legislative relaxation of the old shibboleths, consumer access to a right of dis-
charge remains difficult and heavily circumscribed. Dr Niemi-Kiesilainen
reminds us in her excellent survey of the European legislative developments?
that there are three basic differences between the Scandinavian, continental
European and common law approaches. Thus, in all the European legislation
examined by her (a) access is restricted to debtors deemed deserving of assist-
ance; (b) all of them require a mandatory payment plan of from five to seven
years and there are no facilities for an automatic discharge?; and (c) all of them
place special emphasis on debt counselling services provided by a variety of
state-sponsored or state-funded social agencies. Their dual role is to help the
consumer draw up a debt adjustment plan and to mediate its acceptance by

! The following description is based primarily on J Niemi-Kiesilainen, ‘The Role of Consumer
Counselling as Part of the Bankruptcy Process in Europe’ (1999) 37 Osgoode Hall Law Journal 409
(hereafter ‘Counselling’); ] Niemi-Kiesilainen, ‘Consumer Bankruptcy in Comparison: Do We Cure
a Market Failure or a Social Problem?’ (1999) 37 Osgoode Hall Law Journal 473 (hereafter
‘Developments’); J Niemi-Kiesilainen, ‘Collective or Individual? Constructions of Debtors and
Creditors in Consumer Bankruptcy’ in ] Niemi-Kiesilainen, IDC Ramsay and WC Whitford (eds),
Consumer Bankruptcy in a Global Perspective (Hart Publishing, forthcoming); U Reifner,
Consumer Lending and Overindebtedness Among German Consumer Housebolds, Expert Report
to the European Commission (Hamburg, 27 March 1998) (hereafter Expert Report); and U Reifner,
“The Eleventh Commandment: Inclusive Contract Law and Personal Bankruptcy’ in Niemi-
Kiesilainen, Ramsay and Whitford (above).

2 Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 475.

3 ‘All European bills emphasise that the law must not undermine the general moral imperative
of paying one’s debts’: Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 482.
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creditors, and to wean debtors away from the use of consumer credit and to live
in the future on a balanced and, usually, very tight budget.

Even the modest changes in European attitudes might not have come about
but for the rapid increase in the number of consumer debtors in the 1980s and
1990s.* Before the 1970s and 1980s, most of the continental countries restricted
the availability of consumer credit through various controls. Demand exceeded
supply and defaults were rare.® Since then the volume of consumer credit and/or
household credit has grown rapidly though not at an even rate. The UK figures
were cited earlier.® In Germany, consumer credit increased from 15 billion ECU
in 1970 to 200 billion ECU in 1998. As a percentage of PDI, average indebted-
ness grew from 15 per cent in 1978 to 25 per cent in 1997.7 Table 7.1 traces the
growth of consumer credit in Germany® between 1980 and September 1997, and
shows that it increased by 200 per cent during this period, though part of this
increase was presumably due to the reunion of East and West Germany in 1990.

Prof Reifner’s report to the European Union summarises the impact of these
developments on the German pocketbook. In 1998, an estimated 820,000
Germans were registered as insolvent and between 4-7 per cent of all house-
holds were estimated to be over-indebted. The main reasons given, in descend-
ing order of importance, for debtors’ default in meeting their debt obligations
were unemployment and drop in income, illness, divorce and accidents.® These
statistics should be compared with a 2001 EU Study'© estimating that in 1996
there were approximately 53 million over-indebted persons in the European
Union equivalent to 18 per cent of the total population over 18 years old or 16
per cent of all EU households.

A profile of debtors developed from 700 files opened by German debt advice
agencies also revealed the following facts.!' The number of male debtors was
greater than the number of female debtors, the percentage of married, divorced
and single debtors was about equal and debtors’ income was in the lowest one-
third bracket of the German population. With respect to the source of their
income, 25 per cent of the clients were receiving unemployment benefits and 19

+ ‘Debtors’ is used here in the sense commonly employed by sociologists, ie individuals with accu-
mulated debts. A substantial number of the chapters in U Reifner and J Ford (eds), Banking for People
(Berlin, de Gruyter, 1992) contain a detailed examination of the state of indebtedness in various
European countries, especially among low-income consumers. For a later study, see EU Directorate-
General for Health and Consumer Protection, Study of the Problem of Consumer Indebtedness:
Statistical Aspects, Final Report (Brussels, October 2001) (hereafter Consumer Indebtedness).

5 Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 480.

¢ See Chapter 5.1 above.

7 Reifner, Expert Report (n 1 above) summary, at (5).

8 ‘Consumer credit’ is defined in the Monthly Report of the German Bundesbank, Statistical
Yearbook 1996, 26, and includes instalment credit. It is not clear what definition of consumer credit
is used in 1bid Table 1 and how it is distinguished from ‘consumer credit’ in the Report.

° Ibid at (6). Note however that debt counsellors gave a different analysis and listed unemploy-
ment as the cause of the debt problems in only 27% of the cases as compared with 14% to illness,
23% to inappropriate consumer decisions, and 16% to family problems. Ibid at 6.

10 EU, Consumer Indebtedness (n 4 above) at 3.

'l Reifner, Expert Report (n 1 above) at 7.
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Table 7.1: Development of consumer credit and private indebtedness in Germany*

Year Consumer Instalment ~ No of house- Populationin  Gross wages
credit credit  holds in 1,000s 1,000s (from and salaries
(DM 1 million) (DM 1 million) 1990 onwards (DM1 million)

for Eastand
West Germany)

1980 130.720 66.922 24.811 61.566 733.900
1981 136.296 68.751 25.100 61.682 766.800
1982 144.059 72.384 25.336 61.638 788.400
1983 155.904 75.111 25.500 61.423 803.400
1984 164.787 77.924 26.000 61.175 831.400
1985 179.520 82.846 26.367 61.024 861.900
1986 188.840 88.422 26.739 61.066 906.100
1987 200.570 93.704 26.218 61.170 945.100
1988 213.989 - 27.100 61.450 982.200
1989 232.931 109.324 27.793 62.063 1,027.100
1990 259.692 120.808 32.100 79.365 1,108.800
1991 294.962 138.063 35.256 79.984 1,354.700
1992 324.521 148.117 35.700 80.594 1,462.800
1993 345.824 151.827 36.230 81.179 1,488.300
1994 363.888 160.902 36.695 81.539 1,512.200
1995 370.600 182.100 36.938 81.818 1,559.600
1996 388.800 192.500 37.281 82.012 1,569.900
Sept 1997 397.700 200.300 37.581% 82.212% 1,579.000t

*Source: Monthly Report of the German Bundesbank, Statistical Yearbook 1996; and U Reifner,
Consumer Lending and Overindebtedness Among German Consumer Households, Expert Report
to the European Commission (Hamburg, 27 March 1998) 28.

T Estimate.

per cent welfare payments. Most of them had received no high school education
and more than 15 per cent had not completed their primary school education.
About half the debtors were under 40 years old. Most of the debtors owed
between 5,000-25,000 ECUs (approximately CAN$7,700-$38,500); 54 per cent
of the debtors had less than seven creditors; 20 per cent had more than 10 cred-
itors. The most important creditors were banks (30 per cent), department stores
and mail order merchants (23 per cent), and the state (14 per cent).

2. RECENT CONSUMER INSOLVENCY LEGISLATION

Between 1984 and 1998, most of the Western European countries adopted some
form of legislation designed to assist over-committed consumers in coping with
their debt problems. Among the Scandinavian countries, Denmark was the first
(1984) and was followed by Finland and Norway in 1993 and Sweden in 1994.
Among the continental countries, France adopted a very restrictive law in 1989
(the loi Neiertz); Germany adopted a somewhat broader (but still very demand-
ing) regime in 1994 as part of the complete revision of the German bankruptcy
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law (Insolvenzordnung),'? which only took effect at the beginning of 1999. The
Austrian legislation of 1994 appears to have been influenced by the German
model. Finally, the Netherlands enacted its law as recently as 1998.13

Dr Niemi-Kiesilainen has helpfully summarised'* the key features of the
European legislation (see Table 7.2).15

Table 7.2: Four models of consumer bankruptcy*

Scandinavia Germany France United States
Primary aim rehabilitation  repayment prevention efficiency
Nature of law debt adjust- bankruptcy consumer bankruptcy
ment law law protection law  bankruptcy
law
Mandatory yes yes no no
counselling
Filing made with enforcement  court commission court
agency
Access restricted through broad open
bankruptcy
Exceptions to broad creditor broad fraud
availability acceptance
Duration of plan five years seven years moratorium three years
Administrating debtor trustee debtor trustee
party
Bearer of costs state debtor state debtor
(waiver)
Applicability to Finland and no no yes
home mortgages Norway yes;
Sweden and
Denmark no
Bar to forever 10/20 years no six years
subsequent filing

*Source: ] Niemi-Kiesilainen, ‘Consumer Bankruptcy in Comparison: Do We Cure a Market
Failure or a Social Problem? (1999) 37 Osgoode Hall Law Journal 473, at 499, together with minor
adjustments made by the author.

12 See M Balz and HG Landfermann, Die Neuen Insolvenzgesetze [The New (German)
Insolvency Laws] (Dusseldorf, IDW-Verlag 1995). (The authors were closely involved in the draft-

ing of the laws.)

13 Cf N Huls, ‘Prospects for Statutory Consumer Debts Arrangements in the Netherlands’ in

Reifner and Ford (eds) (n 4 above) ch 30. For an important empirical study of the Dutch law, see
N Jungmann, in ] Niemi-Kiesilainen, IDC Ramsay and WC Whitford (eds), Consumer Bankruptcy
in a Global Perspective (Hart Publishing, forthcoming).

14 Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 499.

15 [bid at 497; Reifner, Expert Report (n 1 above) at 78-79.
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Prof Reifner has also prepared a table adopting a different approach in which
he classifies the legislation according to its ideological bent and compares the
‘neo-classical” Anglo-American fresh start system with the conservative German
system, the French state-monitored ‘debt management’ model, and the
Scandinavian model involving debt relief and self-regulation. It has been
objected that these are misleading labels since the European laws have more in
common with each other than their ideological typing suggests they should
have. Let us therefore say no more about the ideologies. However, it will be
helpful to summarise the essential features of a representative member of each
of the three types—the Danish, French and German laws—so that the reader
can capture their flavour for herself.

3. REPRESENTATIVE LEGISLATIVE REGIMES
(a) Denmark: Debt Arrangement Act 1984'¢

To be eligible for consideration, the debtor must have minimum debts of
US$40,000 (approx. CAN$60,000) if employed or US$15,000 (CAN$22,500) if
the debtor is unemployed or retired. The court must take into account the
overall circumstances of the case as well as the debtor’s behaviour and the
character of the debts. The debtor must propose a plan, usually with a five
years’ duration, longer if student loan debts are involved. All unsecured credit-
ors are treated alike. Secured debts are outside the plan. The payment sched-
ule is based on the debtor’s surplus income over what is required for the
debtor’s essential expenses. Those expenses are based on the minimum social
security allowances paid by the state. The debtor is sometimes allowed to stay
in the family home.

The debt adjustment process is a separate proceeding from a normal bank-
ruptcy and the debtor’s application must be approved by the court before a plan
can be formulated. If the application is granted, the costs of the scheme are
borne by the state. The plan itself, however, is prepared by a private trustee who
also administers the plan. In determining whether to approve the plan the court
is not bound by the creditors’ opinion.

According to Dr Niemi-Kiesilainen, only about 5,000 applications were filed
in the 1980s as compared to 8,000 in 1991. However, the success rate is only
about 25% and critics have complained that the approval standards are too high
and that serious debt problems remain outside the new law altogether.

16 Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 488-90.
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(b) France: Loi Neierz 1989, amended 199517

What is distinctive about the French approach is that it uses an administrative
commission supervised by the Bank of France to prepare a payment plan (plan
conventionel) and then to administer the plan. The plan is meant to be consen-
sual but if the creditors are unwilling to accept it the Commission may apply to
the court, which can then exert pressure on the dissenting creditors. The
debtor’s good faith (de bonne foi) is a precondition to the Commission’s obliga-
tion to assist the debtor, although the law provides no definition of this elusive
term. There are also restrictions on the scope of the plan. The most important
of them is that the principal of the debt may not be reduced except in the case of
a home mortgage where the home has been sold (and presumably the selling
price was less than the outstanding mortgage). Repayment of the debt may be
rescheduled for one and a half times the original repayment period. Apparently
the average length of a plan is 10 years.

Particular problems arise where debtors have no payment capacity.'® The
Commission’s approach in such cases'® has been to grant successive repayment
extensions. The appropriateness of this solution has been questioned, particu-
larly given the fact that the law allows for such debtors to be discharged after a
three-year period.

The loi Neierz is considered a success: 90,000 applications were filed in the
first 10 months after its introduction. The numbers dropped to an average of
68,000 a year between 1991 and 1994 but climbed again to 95,700 in 1997.
Whatever else may be said about the French approach, it seems clear that large
numbers of French debtors are anxious to find relief from their debt problems.

(c) Germany: Insolvenzordnung 19942°

The original report of the Commission established by the German government
in the 1980s to present proposals for revising the century old German insolvency
laws did not include recommendations for dealing with consumer problems and
a discharge facility was only provided for business debtors. Strong pressure by
consumer groups and the support of the Social Democratic opposition party led
to amendments being adopted for consumer debt relief during debate on the Bill
in 1991. The law was approved in 1994 but, as previously mentioned, only

17 Niemi-Kiesilainen, ‘Developments’ (ibid) at 483-85; Loi No 89-1010 du 31 décembre 1989,
JO 2 janvier 1990, p 18; Décret No 95-660 du 9 mai 1995, JO 10 mai 1995, p 7711; and French Senate,
Commission des lois et des finances—Rapport d’information no.60, Surendettement Prévenir et
Guérir (29 October 1997).

18 25-40% of the debtors fall into this category.

19 The French courts have also resorted to this device.

20 Niemi-Kiesilainen, ‘Developments’ (n 1 above) at 485-87; Reifner, Expert Report (n 1 above)
at 81-87.
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became operative at the beginning of 1999. The law adopts a two-track proce-
dure for the relief of consumer debtors. The first, governed by article 304,
involves a debt adjustment plan; the second is a bankruptcy proceeding, falling
under article 286, which, if all goes well, may conclude after a interlude of seven
or more years with the discharge of any remaining debts. Under the debt adjust-
ment procedure, the debtor must negotiate with the creditors and present them
with a plan. The plan must be approved by half the creditors in number and
value but a secured creditor cannot be bound without its consent. The plan also
requires court approval and, when that has been obtained, an insolvency man-
ager will collect and distribute the payments and supervise the plan.

The bankruptcy procedure is apparently based on different principles and
involves the debtor being required to pay his attachable income for up to seven
years to a trustee manager for distribution to the creditors followed by discharge
of any remaining debt if the debtor has observed all the requirements of the law.
Importantly, the article 286 procedure also has a preliminary phase requiring
the debtor and his creditors to engage in serious negotiations about the terms
and amounts of the payments to individual creditors.?! It also envisages the pos-
sibility of the payment plan involving all of the debtor’s family with the prospect
of reducing the seven-year period if other members of the household contribute
payments.??

The new law encountered substantial teething troubles in its first year of oper-
ation. Apparently, only 13 per cent of the applications for debt release led to
approved payment plans. Some of the difficulties were the following??: there was
a long waiting list for the obligatory debt counselling mandated by the legislation;
attorneys were not entitled to sufficiently high fees to be attracted to offer their
services; some judges believed that the debtor must be in a position to repay a
minimum amount of the debt to be entitled to enrol in a plan; and major creditors
were being unco-operative in the negotiation of payment plans. The debt release
provisions in article 304 et seq were also criticised on the following grounds?*:

(1) The costs of the procedure have to be borne by the debtor. Since many
debtors cannot afford to pay, even with legal aid, they are excluded from
access to debt relief altogether.

(2) The procedure is too complex and may lead to the proceedings being termi-
nated without the debtor’s participation.

(3) The duration of the procedure—a minimum of seven years>>—is much too
long, especially when account is taken of the financial hardship suffered by
the debtor during this period as well as the debtor’s obligation to comply
with numerous duties.

21 Reifner, Expert Report (n 1 above) at 82.

22 1bid at 83.

23 The information is taken from an email to the author by Dr Reifner of 6 December 1999.

24 Reifner, Expert Report (n 1 above) at 85-86. See also Reifner, ‘Eleventh Commandment’ (n 1
above).

25 In practice, after allowing for an initial waiting period, it may be as long as 10 years.
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(4) The law is regressive in so far as it requires the debtor to accept any offer of
work even if totally unsuitable for the debtor.

(5) The law takes no account of creditors’ responsibility for the debtor’s over-
indebtedness. Banks are also given unfair priority treatment over other cred-
itors’ claims and, in particular, may continue to attach the debtor’s
earnings.

(6) The law is demeaning to debtors and deprives them of their dignity as
human beings.

(7) The law operates unfairly against guarantors of the debtor. They may be
sued by the debtor’s creditors but have no right of recourse against the
debtor. This means that other members of the debtor’s family, and divorced
or separated spouses, will suffer great hardships and may themselves have
to seek bankruptcy relief!

(d) 2001 Amendments to German Law

Following publication of a consultation document by the German government
in 2000, the Bundestag approved amendments to the consumer insolvency pro-
visions on 28 June 2001.2¢ The amendments went well beyond what consumer
activists expected and include the following key points?”:

(1) the trusteeship phase of the debt relief procedure begins with initiation of
the insolvency proceedings and will run for six instead of seven years;

(2) the validity of pre-bankruptcy wage assignments is reduced from three years
to 2 years;

(3) extra-judicial debt settlement proceedings are protected against execution
efforts by individual creditors;

(4) insolvency court fees are reduced;

(5) debtors who cannot pay the court fees may postpone payment until their
debts have been discharged;

(6) the conduct of the debt discharge phase of the proceedings will be in the dis-
cretion of the bankruptcy court;

(7) article 850 et seq of the Code of Civil Procedure, permitting enlargement of
types of property that are not pledgeable, may be invoked in insolvency pro-
ceedings;

(8) small business enterprises with more than 20 creditors will still be restricted
to using the commercial insolvency law to obtain debt relief.

26 Ins-Anderungsgesetz 2001 (Law to Amend the Insolvency Law).

27 H Springeneer, IFF, ‘Anderungen im deutschen Verbraucherinsolvenzverfahren: Mehr als eine
‘erste Repartur’? [Changes in German Consumer Insolvency Law: More than a Minor Repair Job?]
(memorandum, Hamburg, 2001). (The author is indebted to Udo Reifner for providing him with a
copy of the document.)
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German pro-debtor commentators feel that these amendments do not go far
enough and that further substantial changes will be necessary to put German
consumer insolvency law on a par with other more liberal regimes.

(e) Role of Counselling?®

Most the European countries had a variety of debt counselling agencies®® even
before the introduction of the debt adjustment laws. Their role has been much
enhanced as a result of the new legislation. Even where use of the agencies’ ser-
vices is not a legal requirement, it is a practical necessity because of the complex
legal provisions and the need for an experienced professional to negotiate with
the creditors. The role of the agencies seems to have two distinct components:
(a) where there is a debt adjustment law, to assist the debtor to draw up a pay-
ment plan for presentation to the creditors and, where there is not, to prepare a
voluntary payment plan; and (b) to train and educate the debtor to live within
the constraints of a budget that requires the debtor to reduce his consumption
to bare essentials while paying off his debts in whole or part, and to be able to
live on a balanced budget after completion of the payment plan without resort
to credit.

It is this last feature that warrants a particular comment. Dr Niemi-
Kiesilainen has the impression3® that in Canada rehabilitation of the debtor is
achieved though the debtor’s discharge from bankruptcy and that, unlike in
Europe, emancipation from debt by actually paying off the debts is not part of
the North American goal. She also expresses concern that the North American
aim is to produce better consumers of credit whereas the European aim is to
reduce the consumer’s reliance on credit. She admits, however, that since pay-
ment plans are imposed on debtors under the European laws ‘it is hard to see it
[them] as emancipation from the cultural compulsion to consume excessively.’3!
These are challenging observations that merit further discussion in the conclud-
ing Part C of this study.

28 For much fuller details, see Niemi-Kiesilainen, ‘Counselling’ (n 1 above).

According to Prof Reifner, Germany alone has some 700 consumer counselling outlets.
30 Niemi-Kiesilainen, ‘Counselling’ (n 1 above) at 413.
31 Ibid.

29
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Assessment and Suggestions for
Changes
1. INTRODUCTION

HE INSOLVENCY REGIMES surveyed in Part B of this study cover a broad
Tspectrum of philosophies and approaches. This is true even though they pur-
port to address the same phenomenon—how to help over-indebted consumers
who, largely through no fault of their own, find themselves with accumulated
debts they cannot hope to pay off within a reasonable time frame, if ever.

The gamut of philosophies run from the US fresh start philosophy, now heav-
ily under attack in its home territory, on the left side of the spectrum to the
dominant continental European view on the right that discharge from debts
should only be available as a last resort and only after the debtor has walked the
treadmill for five to seven years. In between we have Canada, Australia, England,
and Scotland. Canada is closest to the United States in rate of insolvencies but
much closer to Australia (or perhaps it should be the other way around) in philo-
sophy and approach and with respect to income payment requirements.

England is a puzzle since all the evidence points to the fact that consumer
indebtedness is as common there as it is in Canada and Australia. The answer
rests partly in the stigma that still attaches to bankruptcy in England but more
importantly, it seems, in the financial hurdles facing impecunious debtors who
cannot raise the £250 deposit and £120 filing fee required to file a petition.! The
Scottish experience shows how radically the wind shifts when the financial bar-
riers are removed. This does not, of course, prove the case for state financed
bankruptcy facilities but it casts important light on one facet of the insolvency
phenomenon. Current English developments also illustrate the fact that the
absence of affordable insolvency facilities does not resolve the debt problems.
Rather it creates a growing market for commercially-driven debt counselling,
debt settlement and debt pro-rating agencies, and also puts that much more
pressure on not-for-profit debt advice and credit counselling services. Despite
the historical and philosophical differences between insolvency systems—and
especially the differences between common law based and continental European
systems—it is important not to cast them in iron clad terms. There are signs of
some convergence between the common law and European approaches. These

! As noted in Chapter 5.3 above, efforts to persuade the Blair government to grant relief from
these high fees in the Enterprise Act 2002 amendments to the English Insolvency Act 1986 were not
successful.
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changes are seemingly fuelled, in the case of Europe, by the rapid increase in the
number of over-indebted consumers and the need to make the insolvency sys-
tems more functional and efficient and, in the case of the common law jurisdic-
tions (but especially the United States), by strong creditor pressure for means
testing and restrictions on easy discharges.

Given the options presented by the different national regimes and Canada’s
willingness to reassess its own choices, two basic questions and a host of sub-
sidiary issues need to be addressed. A substantial number of them were
addressed in the report of the Canadian Personal Insolvency Task Force, though
not, in this author’s view, always satisfactorily. In any event, the following
discussion is based on the the author’s own perceptions of the issues and the sug-
gestions are informed by his own interpretation of the available data and are
undoubtedly coloured by his own philosophy of consumer bankruptcy.

2. THE BASIC QUESTIONS
(a) Whose Fresh Start Version?

Basically the answer to this question is whether we believe it appropriate to
apply a means test to determine the debtor’s ability to pay over surplus income
or whether, following the philosophy enshrined in the present US Bankruptcy
Code, we subscribe to the view that it is better for the debtor to determine vol-
untarily whether he wants to make payments in the form of a chapter 13 type
plan or consumer proposal under the Canadian Act, encouraged, it may be, by
various incentives.

Historically, the simpler US fresh start approach had great appeal and may
have corresponded to the needs of nineteenth century US society when the econ-
omy was very volatile and incomes were subject to sharp fluctuations. It is much
more difficult to justify in the contemporary environment where income is over-
whelmingly the average debtor’s most important form of asset. The author has
dealt elsewhere? with some of the traditional US objections to mandatory
income contributions and explained why he found many of them unpersuasive.
It seems moreover that a majority of US senators and congress persons
have been persuaded—influenced no doubt by intense pressure and financial
inducements from the credit industry—of the need to reorient the US fresh start
philosophy. However, the avenue chosen in the Congressional Bills to oblige
debtors to pay over their surplus income, by denying them access to chapter 7
and leaving them with the option of a revised and much less attractive chapter
13 plan, seems contrived and disingenuous as well as being very expensive and
complex. It pays lip service to the fresh start tradition while substantively

2 JS Ziegel, ‘The Philosophy and Design of Contemporary Consumer Bankruptcy Systems: A
Canada-United States Comparison’ (1999) 37 Osgoode Hall Law Journal 205, 245—48.
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depriving it of its most distinctive component. It is therefore believed that the
Canadian (and general Commonwealth) approach is the sounder one, which is
not to suggest that it is free from difficulties either. Moreover, in Canada’s case,
it does not answer the related question whether greater clarity is needed with
respect to the relationship between a straight bankruptcy under Part III of the
BIA and a consumer proposal under Part 11T 2.3

The Canadian (and general Commonwealth) approach is also much to be
preferred over the moralistic and onerous philosophy reflected in the current
crop of European debt adjustment and consumer bankruptcy provisions. The
refrain that the sanctity of legal obligations must be maintained regardless of the
circumstances has a familiar ring to North American and English ears but was
given its quietus in most common law jurisdictions 75 or more years ago. A puri-
tanical philosophy is only maintainable so long as the number of over-indebted
consumers is small and so long as states are willing to take rigorous steps to con-
trol access to consumer credit. If neither of these conditions obtains, short of
ignoring the realities of the contemporary market place, governments have little
choice but to adopt a more liberal bankruptcy policy.

Even in its heyday, the denial of discharge from personal debts made heroic
assumptions about the stability of incomes and the debtor’s ability to anticipate
and avoid personal and financial reverses. In the current North American envir-
onment of effortless amounts of often unsolicited consumer credit purveyed
through saturation advertising and unsolicited credit cards, the maintenance of
a Calvinist philosophy seems unsustainable. It may be that continental Europe
operates in a markedly different market milieu, though the statistics seem to
belie it. But if it is true, it means that continental Europe has little to teach com-
mon law jurisdictions (just as they have little to teach continental countries)
unless it is to tell us that somehow the genie of consumer credit and all its atten-
dant problems can be kept under tight control.

(b) Social Insurance, Means Testing and Surplus Income Payments

If Canadian consumers are the victims of too much credit and personal adversi-
ties over which they have little control, we are bound to ask whether there is any
justification for mandatory income contributions from the debtor. Why not
simply let the consumer credit industry write off bankruptcy losses as part of the
cost of doing business, and why bother with the complex mechanics of means
testing and collecting small amounts of surplus income at considerable expense
in order to satisfy a moral principle?

The question has been addressed in some detail earlier in this study* but,
given its pervasive importance, some of the answers need to be restated.

3 See 8.3(1) below.
4 See Chapter 3.5(b) above.
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(a) A surplusincome regime does not make creditors whole. They will continue
to suffer heavy losses since, on the strength of recent evidence,® only about
19 per cent of consumer bankrupts will make any payments and these will
mostly be for small amounts.

(b) On well-established insurance principles, an unqualified fresh start rule is
bound to lead to abuses. Even the staunchest supporters of the fresh start
rule admit this though they differ widely on how they would address the
abuses.

(c) Long US experience shows that a purely voluntary, incentive driven, chap-
ter 13 regime is very difficult to operate and may generate new abuses of its
own.

(d) US experience also shows that the absence of income payment requirements
leads to great pressures on other parts of the system, notably by an ever
lengthening list of non-dischargeable debts and obligations and pressure on
consumers to reaffirm their debts after discharge from bankruptcy.®

(e) Finally, a wholly voluntary payment system encourages juggling between a
straight bankruptcy order under chapter 7 and a plan under chapter 13
depending on which option offers the debtor the least painful exit from her
debt difficulties and regardless of her creditors’ reasonable expectations.

(c) Holding Credit Grantors Accountable

An unwillingness to abandon Canada’s traditional middle of the road philo-
sophy should not blind us, however, to the credit industry’s own significant
contribution to the current consumer bankruptcy malaise. There is a strong cor-
relation between the growth in consumer credit and the increase in the number
of consumer bankruptcies.” Unhappily, too, long experience shows that even
the prospect of non-recovery of all or part of a debt is not sufficient incentive for
some creditors to limit credit to creditworthy® borrowers and in amounts they
can comfortably carry. This is a very large topic that deserves a report of its
own. In Canada, the federal government and the provinces already have in place
a large body of legislation regulating various aspects of consumer credit.’

5 See Chapter 2.7 above.

¢ There is no guarantee that a surplus-income payment requirement will relieve the pressure for
a larger number of non-dischargeable debts. It may, however, make it easier for legislators to resist
the pressure if the debtor is not seen to be getting an easy ride.

7 Cf RM Lawless, ‘The Relationship between Non-Business Bankruptcy Filings and Various
Basic Measures of Consumer Debt” www.law.missouri.edu/lawless/bus-bkr/filings.htm).

8 See JS Ziegel, Memorandum to the PITF (2001); and PITF Report, Chapter 2.3 above, Annex 3
(‘Reservation and Dissent by JS Ziegel’). The author is not alone in voicing his concerns over abuses
in credit granting practices. See the documents cited below n 10 and, so far as credit cards are con-
cerned, RD Manning, Credit Card Nation: The Consequences of America’s Addiction to Credit
(Basic Books, 2000). For the perceptions of an Australian financial counsellor, see J Pentland, ‘Debt
Collection: the Final Pusher into Bankruptcy?’ (2002) 12(2) ITSA New Directions 10.

? For a short overview, see ]S Ziegel, ‘Canadian Perspectives on the Challenges of Consumer
Bankruptcies’ (1997) 20 Journal of Consumer Policy 197, at 206-9.
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However, much of it is not designed to encourage sound credit practices and the
parts that might be so construed (such as truth in lending disclosure require-
ments) are unenforced in practice or largely ignored by the consumer for whose
benefit they were designed.

Crafting a more effective policy is no mean task. The following is a list of
possible avenues worthy of exploration on the assumption that the Canadian
government is willing to incorporate one or more of them as part of a balanced
and well conceived future insolvency law'®:

(a) Denial of claims to credit grantors who grant credit recklessly and without
reasonable efforts to establish the debtor’s capacity to repay the debt;
Denial of claims by credit grantors advertising ‘no down-payment’ and ‘no
payments required for X number of months or days’ unless the advertise-
ment also carries information of equal conspicuousness concerning (a) the
average percentage of purchasers eligible for the concessionary terms, and
(b) the cash and credit prices of the goods or services being offered by the
merchant where these relaxed terms are applied for;

Following the example of HR 833 (1999),!'! requiring the monthly state-
ments of credit card issuers to indicate how long it will take credit card hold-
ers to pay off the outstanding balance if the holder only makes the minimum
monthly payments;

(b

—
(g]
-

(d) Demoting claims to deferred creditor status'? if the cost of the credit exceeds
a prescribed percentage point above the Bank of Canada’s prime rate for
loans at the time of the extension of the credit;

(e) Denying secured creditor status for secured sales below CAN$500'3;

(f) Permitting the debtor, as distinct from the trustee, to redeem secured house-
hold goods acquired more than a year before the debtor’s bankruptcy for the
market value of the property at the time of redemption.

Another possibility, in the author’s view one of great social importance,
would be for the Canadian government to offer incentives for the development
of non-profit low cost credit facilities for low-income consumers. This would
have the added benefit of giving those consumers hands-on experience in the

10 For other recent discussion of the issues, see DTI, Tackling Loan Sharks and More!
Consultation Document on Modernising the Consumer Credit Act 1974 (undated)
(www.dti.gov.uk/ccp/consultpdf/loanshark.htm); and Commission of the European Communities,
Proposal for a Directive of the European Parliament and of the Council on the harmonization of the
laws, regulations and administrative provisions of the Member States concerning credit for con-
sumers (COM(2002) 443 final; 2002/022 (COD)) esp Art 9 (responsible lending) and Art 15 (state-
imposed penalties, including those for violation of Art 9).

1 HR 833 § 112 amending the Truth in Lending Act (15 USC 1637(a)) by adding new paras (9)
and (10).

12 Cf BIA, s 138 (establishing deferred creditor status for persons standing in non-arm’s length
relationship to the debtor).

13- Cf NBRC recommendation, Chapter 3.2(d) above.
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handling of credit under the watchful eyes of friendly lenders not driven by
profit motives.!*

3. SPECIFIC ASPECTS OF CANADA’S INSOLVENCY SYSTEM AND
SUGGESTIONS FOR CHANGES

Canada’s consumer insolvency system is basically sound but it has important
weaknesses that need to be improved in material respects. The following
discussion is designed to highlight the most important areas and to offer sug-
gestions for changes in light of the rules and practices obtaining in the other
insolvency systems reviewed earlier in this study.

(a) Access to the Bankruptcy System

As previously explained,' access to the Canadian bankruptcy system is very
easy and could hardly be much easier. The current filing fee for an assignment
by the debtor is only CAN$75 in the case of a summary administrations; the
accompanying documentation (the debtor’s statement of affairs) is also non-
onerous. Moreover, the assignment in bankruptcy occurs automatically as soon
as the written assignment has been received and endorsed by the official
receiver. Similarly, the stay of proceedings by creditors under section 69.3 of the
BIA take effect at the same time without the need for a court order.

Despite the liberality of this procedure, the question remains whether it is
adequate to accommodate the needs of low-income debtors with heavy debts
who lack the cash to make even a down payment for the trustee’s services, much
less to cover the balance of his fees. It is true most trustees offer very flexible pay-
ment arrangements although, as previously explained, there is serious doubt
about their legality. In any event, judging by the frequency with which trustees
object to a debtor’s discharge from bankruptcy because of non-payment of
fees,'® the flexibility is apparently not sufficient. It also seems anomalous that a
trustee should be able to object to a discharge unrelated to a breach of the
debtor’s obligations incurred after the assignment, again assuming that the
trustee’s objection is well based in law.

The Superintendent’s informal agreement with licensed trustees was sup-
posed to take care of such impecunious debtors.'” However, there is little hard

14 In the late 1970s, at least one of the major Canadian banks (the Royal Bank of Canada) funded
front store banks in low-income communities run by local citizens under the supervision of a bank
employee. Regrettably, the initiative was abandoned a few years later for reasons not known to the
author. The need to develop alternatives in the UK to high cost credit for low income consumers is
also stressed in Edwards, Chapter 5.1 above, n 32, at ch 9.

15 See Chapter 2.5 above.

16 See Chapter 2.8 above.

17 Ibid.
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evidence of how well the arrangement works in practice and how debtors are
supposed to know about the facility. Another option, following the English,
Scottish and Australian precedents, would be for the OSB to handle such impe-
cunious cases itself, as indeed it did under the old FITA programme. However,
given the financial constraints on the OSB and likely opposition from insolvency
practitioners, it is safe to assume that the suggestion would not be welcomed.
This is not a sufficient reason for rejecting the suggestion but it counsels caution
until we have much clearer evidence of the extent of the current problem. What
does give ground for concern is that private trustees in Canada have become
such a powerful pressure group that it becomes politically very difficult for the
Superintendent to introduce changes that are opposed by CAIRP.'8

(b) Do We Need a Separate Bankruptcy Process for Small Estates?

The argument in favour of a separate process for small estates is that there is no
need in their case for the heavy baggage of the BIA and its complex provisions
and that a simpler process with its own nomenclature would serve debtors’
needs better without harming creditors. Does the English administration order
procedure offer a suitable model, especially in light of the (still) unproclaimed
1990 amendments to the County Courts Act 1984?

The answer is yes and no. The reasons favouring its adoption are that the AO
procedure costs the debtor very little if anything and does not carry the stigma
of bankruptcy. Nevertheless, the objections to copying the AO procedure in
Canada seem greatly to outweigh its merits. This is because:

(a) as previously described,' the current AO procedure has many weaknesses;

(b) it is not clear that the AO involves less paper work than summary adminis-
trations under the BIA;

(c) there is no persuasive reason why creditors should receive payments from an
insolvent estate without contributing to the costs of the service; and

(d) the adoption of a court (or other officially) administered insolvency service
would reverse the well-established Canadian policy of privatising the
administration of estates to the maximum possible extent, even assuming
the court facilities were available for an AO type procedure.?®

18 What happened in the Personal Insolvency Task Force demonstrates this well. Trustees con-
stituted the single largest and most vocal professional group and firmly resisted any changes in the
BIA that would jeopardise trustees’ income. The trustees also successfully persuaded the Task Force
that trustees should be able to enter into binding fee arrangements with bankrupts that would be
enforceable even after the bankrupt’s discharge and even though the debtor had no surplus income
as measured under BIA, s 68.

19" See Chapter 5.4(d) above.

20 Against this position, it may be argued that the orderly payment of debts machinery estab-
lished since the early 1970s under Part X of the BIA establishes an important precedent in the oppo-
site direction. However, Part X is now little used and it would require a major restructuring to
breathe life back into it.
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It is therefore probably better to maintain the status quo, but this is no reason
not to pursue efforts to streamline and simplify summary administrations still
further. The Australian experience shows?! how much can be accomplished to
simplify the administration of no-asset bankruptcies and therefore greatly to
reduce their cost. It is believed a strong case can also be made in the case of vol-
untary assignments for changing the nomenclature of the order made after the
filing from ‘bankruptcy order’ to ‘insolvency order.” The consequences would
remain the same but the lingering Victorian odour associated with ‘bankruptcy’
would be removed.

(c) Preconditions to Initiation of Bankruptcy Proceedings

This question has two parts. So far as the first part is concerned, a requirement
that the debtor must be able to prove that she consulted an accredited credit
counselling agency is a feature of the recent Congressional Bills,?? but it has lit-
tle to commend it. It would add to the debtor’s financial burden if the debtor
were expected to pay for the consultation, and it would provide the debtor with
no new information that she does not, in Canada’s case, already receive from the
insolvency practitioner before insolvency proceedings are initiated. The impulse
for the Congressional Bills’ requirement is apparently the credit industry’s
concern that US bankruptcy attorneys are too quick to recommend a bank-
ruptcy filing to their clients without exploring alternatives. In Canada, the con-
cern is already addressed in the Superintendent’s directive to insolvency
practitioners?? although admittedly this does not guarantee that the practitioner
will adequately explain the various options open to the consumer, especially
where some of the options may not coincide with the practitioner’s own finan-
cial interests. However, debtors are not as ignorant or as helpless as they are
sometimes made out to be. The grapevine among debtors works quite effect-
ively and, in Canada, trustees regularly report that debtors are often well
informed about the options open to them before they consult a trustee and
decide to make a voluntary assignment in bankruptcy.

The second half of the question—whether the debtor should be required to
make a voluntary debt settlement with the debtor’s creditors before filing a
bankruptcy petition—is based on the well-established Scandinavian and conti-
nental European models. The European partiality for this two-step approach to
insolvency relief appears to rest on two pillars: (a) the existence of a large num-
ber of publicly funded debt counselling agencies with debt pro-rating capabil-
ities, and (b) the need to protect limited judicial resources. Neither condition
applies to Canada. In Canada, there is a scarcity of publicly-funded credit coun-

21 See Chapter 4.3 above.
22 See Chapter 3.9 above.
23 See Chapter 2.14 above.
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selling agencies and only those that are wholly or partly sponsored by creditors
appear to have pro-rating facilities. There are also other factors that militate
against the adoption of a two-step procedure in Canada. The current Canadian
system, giving the debtor at the outset a choice between a straight bankruptcy
solution and a consumer proposal, is more efficient and avoids the duplication
of resources inherent in the continental European approach. Another reason is
that long experience in common law jurisdiction has shown that non-statutory
pro-rating plans can be easily abused by private operators unless they are part
of a statutory regime and are adequately supervised.

(d) Conflicting Loyalties of Trustees

This issue involves two distinct but related features of the current Canadian
scene. Insolvency practitioners advertise their services widely and then, when
consulted by debtors, almost invariably nominate themselves or another mem-
ber of the firm if an assignment in bankruptcy is recommended as a solution to
the debtor’s problems.?* On the face of it, this appears to give rise to a conflict
since the practitioner’s advice may be coloured by self-interest. The second con-
cern arises out of the practitioner’s position after his appointment as trustee.
Most consumers would have great difficulty distinguishing between the practi-
tioner’s first and second roles but would continue to look to him for guidance
and advice and would see him as ‘their’ counsellor. However, the BIA—and
well-established bankruptcy law principles—oblige the trustee to wear several
hats, some of which are antithetical to the debtor’s interests. In particular, in his
section 170.1 pre-discharge report to the court, the Superintendent and the cred-
itors, the trustee must state, inter alia, whether in his opinion the debtor could
have made a viable proposal and whether the debtor has met his payment
obligations under section 68 of the BIA.

Under optimal conditions, the insolvency practitioner should not be permit-
ted to nominate himself as trustee: the US system has managed to keep the two
roles quite separate. However, in the United States the debtor does not have to
pay the trustee’s fees (apart from a small administrative charge) and so the bifur-
cated arrangement can be made to work quite well. It is doubtful that the US
practice could be replicated in Canada without a major restructuring of the
trusteeship system and it seems safe to predict that the effort would encounter
strong opposition. It will also be urged that the appearance of conflict in Canada
is more apparent than real and that there is no hard evidence that the existing
system of self-nomination leads to serious conflicts of interest.

This may be true in those cases (a majority) in which the debtor obtains an
automatic discharge after nine months, although, given the current concerns in

24 As previously explained, Chapter 2.5 above, the procedure has become so routine that the
PITF Report recommends formal adoption of the debtor’s nomination.
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North America with corporate and securities conflicts of interest, any allega-
tions of conflicts of interest should not be treated lightly. In any event, the infre-
quency of conflicts is no defence to the trustee being required to blow the whistle
on his own client once he accepts the appointment of trustee and so long as the
existing system of privately appointed trustees is maintained. A trustee should
neither be required, nor be permitted, in the trustee’s section 170 report, to pass
moral or financial censure on the debtor’s conduct. The trustee’s report should
be purely factual and objective. Any inferences from the trustee’s report and any
objections to the debtor’s discharge from bankruptcy should be made by the
Superintendent or the creditors, not by the trustee. The alternative to requiring
the trustee to abstain from censuring the debtor’s conduct would be to require
the debtor to sign a document acknowledging the trustee’s statutory obligations
and relieving him from any liability for violating his duties of loyalty to the

debtor.

(e) Property Excluded from Estate

For reasons previously explained,?® the current rule in section 67(1)(b) of the
BIA applying provincial law to determine the bankrupt’s property exemptions
is unsatisfactory, is incompatible with the federal government’s legislative
responsibilities, and is unfair to creditors and debtors alike. As a sound principle
of bankruptcy policy, all bankrupt debtors should be governed by a uniform
exemptions regime subject, it may be, to some degree of flexibility to reflect
varying housing costs and other social and economic conditions in different
regions of Canada. US scholars are near unanimous in their condemnation of
the existing bifurcated US exemption rules and deference to state-determined
exemptions.?® Canada should learn from the US experience. Our model should
be a substantially uniform list of exemptions regardless of the happenstance of
the debtor’s province of residence.

(f) Contents of Federally Mandated Exemptions List

If the Canadian government is willing to assume its proper constitutional role in
this area, then the following options are open to it in designing the new statu-
tory framework:

(1) to adopt a list of exemptions based on the average level of exemptions in the
existing provincial regimes;

25 See Chapter 2.6(b) above.
26 See Chapter 3.4 above.
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(2) to set its own level of exemptions in light of what the federal government
regards as reasonable and necessary to enable the debtor and his family to
maintain a basic lifestyle with a measure of comfort and dignity;

(3) to let the trustee make the initial determination of reasonableness (the
English approach) with a right of appeal to the court;

(4) to allow the financial ceilings and particular categories of exempted prop-
erty to be changed by regulation (the British Columbia model) or to be
linked to a cost of living index; and

(5) to give the debtor a ‘wild card’ option in respect of each class of property
enabling him to increase the exemption level for any category of property up
to a maximum amount until the prescribed wild card amount has been
exhausted or to apply the whole wild card amount applicable to the debtor’s
property to any specific category of property.

Apart from these possible configurations, the new federal regime should also
make it clear (i) that the debtor is entitled to retain a motor vehicle up to a stated
value for his personal, family or business and vocational use as appropriate,
(ii) that the debtor, if a home owner, should be entitled to retain a reasonable
amount of equity in the home, and (iii) apart from any equity allowance, if a
needs-based case can be made out, a home owner and his family should be per-
mitted to stay in the home on appropriate terms, with the court being authorised
to settle the terms if they cannot be settled among the parties or by mediation.
The purpose of such provisions is not to penalise the home lender but to prevent
harmful dislocation of the debtor’s family if it can be done without unfairness
to the lender.

The PITF Report?” made a useful start towards a more rational exemptions
policy by recommending the debtor’s entitlement to opt between a federally
determined exemptions level and the otherwise applicable provincial exemp-
tions. However, this will not ensure equal treatment of bankrupts across
Canada because an optional federal standard will not discourage provinces
from adopting exemptions more generous than the federal exemptions. In the
author’s view the Canadian government should not hesitate to go the whole
way?® and to apply a unified exemptions standard across Canada just as it has
done with respect to determining whether the debtor must pay over surplus
income under section 68.

27 See Chapter 2.3.

28 As has been done by the Commonwealth government under the Australian Bankruptcy Act
and as recommended for the United States by the Bankruptcy Commissions of 1973 and 1997.
However, the author’s recommendation for Canada is not meant to preclude variations based on
genuine provincial, urban and rural differences, though such differences can probably be best
accommodated through wild card exemptions.
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(g) Status of Secured Claims

A significant weakness of the existing BIA provisions is that they do nothing to
protect the debtor’s equity in property subject to a security interest or, where
there is no equity, to enable the debtor, on terms fair to both parties, to retain
property necessary for his and his family’s well-being or to earn his livelihood in
the case of tools, equipment or motor vehicles. To add to the current difficulties,
in the case of household goods, debtors frequently do not appreciate that the
merchant has retained a purchase money security interest in the item. Similarly,
debtors may seriously under-estimate the risks involved in giving a general
security interest in household goods (where this is permitted under provincial
law) for a high cost loan, or to pledge the family home for an ‘equity loan.”?* A
further difficulty is that the automatic stay triggered on the making of the bank-
ruptcy order (section 69.3) does not apply to secured creditors and, though the
trustee is free to apply for a stay, he rarely has an incentive to do so and usually
there are no funds to finance the application. By all accounts, in the few reported
cases where an application has been brought,3° the courts have been reluctant to
intervene. It is true the BIA gives the trustee a right to redeem the collateral®! but
in most cases this will be an empty gesture for the same reasons as the fact that
the trustee has no incentive to apply for a stay of proceedings.

Many, though not all, of these problems, are addressed in the US Code and
would require the following changes in the BIA if deemed appropriate:

(1) there should be an automatic stay for 30 days following the bankruptcy
order unless the court lifts the stay earlier at the secured creditor’s request;

(2) where the trustee has disclaimed any rights in the property the debtor will
be obliged, within the 30-day period, to indicate his intention to surrender
the property, to redeem it, or to reaffirm the security agreement with the
secured party3?;

(3) following the earlier suggestion, the debtor should be entitled to redeem at
its market value tangible personal property intended for personal, voca-
tional, professional, family or household goods if the property is exempt
property under the BIA33;

22 An equity loan is a loan on existing equity in the matrimonial loan and may exceed the value
of the equity. Such loans are common in the United States and have been criticised because of the
selling methods used and the fact that they may also involve a violation of US tax laws: NBRC
Report, Chapter 3.2(d) above, at 238—41, and sources there cited. Equity loans are now also widely
available in Canada and are popular with lenders because of the superior character of the collateral
and the loans’ profitability.

30 Most, if not all, involve commercial cases.

31 BIA, s 128(3) provides that the trustee, not the debtor, may redeem the property on payment
of the debt or the value of the security as assessed by the secured party in the proof of claim.

32 Cf 11 USC §521(2).

33 Cf11 USC §722.
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(4) a non-possessory, non-purchase money security interest in exempt property
held by the debtor for personal, vocational, family or household purposes
would be automatically discharged on the making of a bankruptcy order.3*

(h) Surplus Income Payment Requirements

Given the practical and conceptual importance of the 1997 BIA amendments
and its counterparts elsewhere, it is surprising how little detailed scrutiny the
operational results have received so far.3s It is true that 85 per cent or more of
bankrupts are meeting their surplus payment obligations without apparent dif-
ficulties and that there are very few requests for mediation. However, the fact
that about 10 per cent of the bankrupts are paying less than the prescribed
amount suggests one of two possibilities: that the LICO standard is not appro-
priate in all cases or that the Superintendent’s standards are too rigid.
Conceivably the risk of losing the entitlement to an automatic discharge also
encourages debtor compliance even at the risk of some short term pain.
These and other considerations suggest adoption of the following steps:

(1) All available payment information should be collected, analysed and pub-
lished by the OSB on a regular basis.

(2) The basis and appropriateness of the LICO standards used by the
Superintendent to determine what is surplus income requires independent
verification.

(3) The Superintendent’s standards should be compared with the contributory
income standards applied under the Australian Bankruptcy Act and pro-
posed income standards under the Congressional Bills to determine what
Canada can learn from them.

(4) The directive should be amended to make it clear that a debtor’s non-
discretionary expenses include (a) payments required to be made under pur-
chase or leasing agreements to enable the debtor to retain exempt property;
and (b) expenditures reasonably necessary for the gaining of the debtor’s
livelihood.

(5) Given their fundamental importance, the surplus income standards under
section 68 should be established by regulation under the BIA and not by
directive, and interested parties should be given ample opportunity to com-
ment on any proposed amendments to the standards. It is also suggested
that an insolvency ombudsperson should be appointed both to comment on
proposed amendments to the directive and on desirable changes generally in
section 68 and other parts of the BIA. The ombudsperson should not be a

3% Cf 11 USC §523(f)(B) and PITF Report, Chapter 2.3 above, at ch 2(IV).

35 The PITF Report, Chapter 2.3 above, at ch 3(I), importantly recommends clarification of the
meaning of income for the purpose of s 68 and the supporting directive but does not otherwise exam-
ine actual results since the section came into effect in May 1998.
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member of the OSB but should be financed from public funds. The
ombudsperson should be appointed for a minimum period of three years to
provide the appointee with some security of tenure and to encourage dis-
charge of the appointee’s responsibilities without fear of adverse conse-
quences.

(6) Another very significant issue arises out of the PITF recommendation3® that
the surplus income payment period be increased from nine to 21 months.
The reasons given in the Report are not very persuasive?” but the recom-
mendation could be justified on the footing that nine months is too short
and lets a bankrupt with substantial surplus income off too easily.

(i) Discharges from Bankruptcy

The nine-months’ period for automatic discharges under section 169 of the BIA
is shorter than the periods used in other Commonwealth legislation but appears
to work well in practice. There may be cases where the debtor needs an earlier
discharge and he should continue to be free to make such an application. So far
as can be determined, no compelling case has been made to bring the automatic
discharge period forward to a matter of weeks (as is true under the US Code)3®
following the filing of the petition and the appointment of the trustee.

For the reasons previously indicated and to avoid conflicts of interest, a
trustee’s report under BIA, section 170.1 should not include adverse comments
on the debtor’s conduct if the trustee or a member of his firm provided advice to
the debtor before the debtor’s assignment.

The list of grounds on which a discharge may be refused or suspended or
made conditional under BIA, section 173(1) is badly out-dated (as compared for
example with the current English list as amended in 2002) and should be
updated. Particularly objectionable is section 173(1)(a)3® because its Victorian
ancestry bears no relationship to current commercial and consumer realities.

(j) Non-Dischargeable Debts

The Canadian list of non-dischargeable debts is much shorter than the US list in
§523 of the US Code, and for this one must be grateful. However, the Canadian
list is longer than the English and Australian list and, as previously explained,*°

36 PITF Report, Chapter 2.3 above, at ch 3(IV).

37 To stop debtors from shopping around to see which trustee can be relied on not to recommend
an extended period of payment in the trustee’s s 170.1 report.

38 11 USC §727(a).

39 This provides that the fact that the debtor’s assets are insufficient to provide a dividend of 50
cents on the dollar is prima facie grounds for denying the discharge unless there is a satisfactory
explanation for the shortfall.

40 See Chapter 2.10 above.
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the basis for the inclusion of some of the items in the Canadian list and the
exclusion of others is not self-evident. The list needs to be reviewed in the light
of its practical impact and theoretical foundations and having regard to the
extent to which it prevents the rehabilitation of debtors who may otherwise
deserve it.

Particularly troubling is the impact of the 1998 BIA amendments on the non-
dischargeability of student loans*' and the fact that the amendments were
adopted without prior consultation with interested parties and so soon after the
1997 amendments adding section 178(1)(g) had come into force. The 1998
amendments should be reviewed in the light of their impact and the experience
of other countries with large volumes of student loans, particularly the United
States, England and Australia. Serious consideration should be given to the
PITF recommendation*? to reduce the waiting period for a discharge applica-
tion to five years and to allow a court to shorten the period still further in hard-
ship cases. Regard should also be paid to the findings of observers that students
are often not adequately advised before a loan is granted on the appropriateness
of their study programme and their job prospects on completing the pro-
gramme, and the fact that many loans are being made for courses and pro-
grammes of dubious value.*> All this is not to deny that student loans are
different from commercial loans and that student loans that are not repaid must
be made good by other taxpayers. It does mean that balancing two important
sets of public values is that much more difficult but is nevertheless unavoidable.

(k) Reaffirmation Agreements

This area is a black hole in Canadian law and practice because there are no reli-
able statistics about the frequency of debtors’ reaffirmation of pre-bankruptcy
debts following a discharge of the debts under BIA, section 178. Reaffirmations
undoubtedly occur, particularly in relation to liened property.** The BIA con-
tains no rules regulating the practice and Canadian courts are divided on what
amounts to reaffirmation or novation of an agreement sufficient to satisfy the
common law and civil law tests for an enforceable agreement.*’

The BIA goes to much trouble to establish the transparency of a bankruptcy
system that treats unsecured creditors alike (including secured creditors with
unsecured claims), and has a strong stake to ensure that those policies are not
undermined by unfair creditor pressure and uninformed consumer decisions
during bankruptcy or afterwards. Some protective rules are therefore necessary

1 Ibid.

42 PITF Report, Chapter 2.3 above, at ch 2(I).

43 The details will be found, inter alia, in Saul Schwartz, ‘The Dark Side of Student Loans: Debt
Burden, Default, and Bankruptcy’ (1999) 37 Osgoode Hall Law Journal 307.

4 See Chapter 2.13 above.

45 See Chapter 2.13 above.
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and should address both secured and unsecured claims. At a minimum, the BIA
should provide that a reaffirmation agreement in favour of a business or profes-
sional creditor is unenforceable unless the debtor received independent advice
before signing the agreement and, if the agreement was made before the debtor’s
discharge, that it has been disclosed to the trustee. Any other requirements,
and the appropriateness of introducing court supervision of reaffirmation
agreements,* should await the results of empirical enquiries into the scope and
frequency of reaffirmation agreements in Canada.

The PITF Report*” draws a distinction between affirmation of secured and
unsecured debts. It would recognise affirmation of secured debts on a sliding
scale based on the market value of the collateral and refuse recognition of unse-
cured debts with limited exceptions. The Report’s objectives are laudable but
the proposals are complex and would be difficult to police. They may also prove
counter-productive in so far as they may encourage secured creditors to repos-
sess the collateral rather than accept less than the full balance owing on the orig-
inal agreement. The most serious objection to the proposals, however, is that
they were made without benefit of any hard data about existing Canadian reaf-
firmation practices and their impact on debtors and creditors.

(I) Alternatives to Straight Bankruptcies

Most of the countries surveyed in this study have legislative provisions of recent
origin providing for alternatives to straight bankruptcies. In many of the conti-
nental European countries they are the only statutory facilities granting relief to
overburdened debtors. Apart from this factor, the continental legislative
schemes differ greatly in scope, the roles of the players (debtors, creditors,
trustees, courts and other agencies) and ultimately in the effectiveness of the
schemes.

As previously described,*® prior to 1992 Canada only had a pro-rating or debt
consolidation law in the form of Part X of the BIA providing for payment of
consumer debts over a maximum of five years. In that year, new Part III 2 intro-
duced for the first time a specifically consumer-oriented proposal regime
designed to provide a range of alternatives for dealing with the debt problems,
including, importantly, remission of part of the debts. Part III 2 grew very slowly
in popularity in the first three years of full operation and in 1996 the number of
consumer proposals only amounted to 3.9 per cent of the number of straight
bankruptcies. A marked change occurred in 1997 and 1998, both in the number
of consumer proposals and as a percentage of the number of consumer bank-
ruptcies. The number of proposals in those years grew by 39 per cent and 50 per

46 Cf. 11 USC §524(e) and the discussion in Chapter 3.8 above.
4 PITF Report, Chapter 2.3 above, at ch 2(V).
48 See Chapter 2.11 above.
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cent. In 1998, the number of consumer proposals (7,155) represented 9.4 per cent
of the number of bankruptcies. It was 16.8 per cent in 2001. By way of contrast,
with the exception of 1995 and 1996, the number of orderly payment of debts
(OPD) orders has grown very little and appears to have settled down to an
annual figure around the 1,500 mark.

The OSB officials must feel very encouraged by the absolute and relative
growth in the number of consumer proposals since 1997. Nevertheless, the num-
ber of Canadian proposals still pales by comparison with the number of chap-
ter 13 filings in the United States. These grew from 73,147 in 1980 to 389,398 in
1998, and in the latter year amounted to 38.6 per cent of the number of chapter
7 bankruptcies.* This suggests that stronger or different forces influence the
popularity of chapter 13 filings in the United States as compared with the attrac-
tions of consumer proposals in Canada.

So far as Canada is concerned, the strong growth in the 1997 and 1998 num-
bers can be explained in several ways:*° (a) the impact of the 1997 BIA amend-
ments and the appreciation by debtors with sizeable incomes that straight
bankruptcies and an automatic discharge will be opposed by creditors and may
well attract the critical comments of the trustee in his section 170 report, and
(b) the incentive to trustees to steer their clients into consumer proposals
because of the improved tariff of fees introduced by the OSB in 1998. A third
possibility, debtors’ anxiety to protect their non-exempt assets and to avoid the
stigma of bankruptcy, are not new factors although it is possible that trustees
have given them greater prominence in discussions with debtors.

With respect to the US factors, attorney’s self-interest and other local cultural
factors are said to be very important in the choice of chapter 13 over chapter 7.51
On the other hand, in the United States, the threat of opposition to the debtor’s
discharge is generally not a serious factor and, as previously noted,*? abuse
motions under section 707 of the US Code have met with mixed judicial reac-
tions. Much more powerful driving forces favouring chapter 13 petitions appear
to be the opportunities for ‘lien-stripping’, to cure defaults in security agree-
ments, and to pay off the secured debts over a longer period of time if the court
approves the plan. For the right debtors, the prospect of escaping otherwise
non-dischargeable debts®® must also be a very attractive reason for choosing
chapter 13.

It will therefore be seen that the factors driving Part Il 2 proposals in Canada
are not the same as those influencing chapter 13 filings, and are likely to remain

4 Office of the Superintendent of Bankruptcy, Programs, Standards and Regulatory Affairs,
International Consumer Insolvency Statistics (Ottawa, June 1999 and October 1999) 8-9.

50 IDC Ramsay, ‘Market Imperatives, Professional Discretion and the Role of Intermediaries in
Consumer Bankruptcy: a Comparative Study of the Canadian Trustee in Bankruptey’ (2000) 74
American Bankruptcy Law Journal 399, at 434—40.

51 J Braucher, ‘Lawyers and Consumer Bankruptcy: One Code, Many Cultures’ (1993) 67
American Bankruptcy Law Journal 501.

52 See Chapter 3.5(a) above.

53 11 USC §1328.
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significantly different so long as Canada retains surplus income payment
requirements and open-ended grounds for opposing discharges from bank-
ruptcy. The questions for consideration are, what can Canada learn from the
chapter 13 regime and usefully adapt to Canadian conditions?

In the author’s view, the following features deserve serious consideration:

(1) Increased limits. It is widely agreed that the current ceiling of CAN$75,000
for consumer proposals is too low to accommodate self-employed debtors
and middle class consumers. There appears to be strong support for increas-
ing the ceiling to CAN$250,000 on the assumption that the change will not
adversely affect the interests of creditors. If secured creditors are included in
an amended BIA, Part III 2 regime, this much again should be allowed to
meet those exigencies.**

(3) Inclusion of secured creditors. The current exclusion of secured creditors in
consumer proposals is based on historical grounds and can no longer be jus-
tified. This is because secured creditors are subject to stay of proceedings
orders in straight bankruptcies and may be included in a debtor’s proposal
or plan of arrangement in BIA, Part III 1 (commercial proposals) and in the
Companies’ Creditors Arrangement Act. It is anomalous therefore that
secured creditors should be treated differently in consumer proposals than
they are treated in commercial reorganisations. However, mere inclusion of
secured creditors in Part Il 2 proposals will accomplish little without addi-
tional changes. The reason is that if Canadian courts follow the traditional
rule of putting each secured creditor into its own class,*® secured creditors
will be able to veto any proposal not to their liking and consumers will be
no better off than they are now. This suggests either that Part III 2 should be
amended to dispense with the need for creditor approval (the chapter 13
approach) so long as the court finds the proposal fair and reasonable and
provided that the other bench-marks for the protection of secured creditor
interests are observed, or that the court should be able to override creditor
objections to a proposal®® if the court finds the objections unreasonable and
is satisfied that the proposal will leave the secured party as well off as it
would be in straight liquidation proceedings. Since it is safe to assume that
secured creditors will vigorously oppose the first alternative (which is not to
suggest that the second one will have plain sailing either), the second alter-
native seems the more attractive.

(3) Better treatment of non-dischargeable debts? There is no obvious reason
for Canada to follow the US precedent and to treat non-dischargeable
debts more favourably in a proposal than in a straight bankruptcy. The

54 PITF Report, Chapter 2.3 above, at ch 1(VII), recommends increasing the ceiling to
CAN$100,000 for business-related debts and removing the ceiling altogether for non-business-
related debts.

55 This is what BIA, s 50(1.4) currently requires for commercial proposals.

s6 Cf 11 USC §1325(b).



Assessments and Suggestions for Change 165

circumstances are different in Canada from those in the United States. In the
United States, the drafters of the 1978 Code felt it necessary to give debtors
this additional incentive to opt for chapter 13 filing because of the ease of
obtaining a fresh start under chapter 7. This has never been true in Canada
and is even less true since the introduction of the surplus income payment
requirements in 1997. In Canada, the attractions (and disadvantages) to a
debtor of choosing between the straight bankruptcy and proposal routes are
more easily matched and introducing the distorting effects of two levels of
non-dischargeable debts could do more harm than good.

(4) Consequences of debtor’s non-compliance. Canada can learn, however,
from chapter 13 in giving the court greater flexibility in dealing with the con-
sequences of the debtor’s non-compliance with the terms of the plan. It is
counter-productive to retain the existing BIA provision’” imposing auto-
matic annulment of the proposal where the debtor is in default of payments
for more than three months without taking into account the circumstances
leading to the default.>® It is therefore suggested that, like her US counter-
part,”” the Canadian judge should have the power (a) to modify the terms of
the proposal because of changed circumstances, (b) to declare the debtor
bankrupt if that appears to be the best alternative, or (c) to excuse the debtor
from having to make further payments under the proposal if there are no
reasonable prospects of the debtor being able to resume payments in the
foreseeable future.

(5) Addressing the high failure rate. In the absence of reliable data, one must be
cautious about making dogmatic statements about the failure rate of
accepted Canadian consumer proposals. Nevertheless, it is probably safe to
assume that it is around 30 per cent and that it may be higher. This is much
less than the 60 to 70 per cent chapter 13 failure rate in the United States, but
there is no room for complacency in Canada. The OSB strongly supports
consumer proposals and, since 1998, trustees have also had strong fee incen-
tives to recommend them to debtors.

The difficulty is that it is too easy for debtors to over-estimate their capac-
ity to honour the agreement over a typical three to four year life span, and
to exercise the discipline necessary to go without other amenities for the
debtor and the debtor’s family during this period. The difficulties are com-
pounded because it appears many trustees are encouraging proposals based
on LICO surplus income standards, although this requirement does not
appear in the BIA. It is one thing to require a debtor to tighten his belt
for a nine-month period in a straight bankruptcy; it is quite another to
expect the debtor to maintain the regime for thirty-six months or longer.

57 BIA, s 66.31(1).

58 Where inspectors have been appointed, current BIA, s 66.21 confers on them a limited author-
ity to approve an amendment to the proposal. However, inspectors are almost never appointed in
consumer proposals and this useful provision has no had practical impact.

59 11 USC §1328(b)(1).
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There is no easy answer to this conundrum. In the United States, the high
chapter 13 failure rate has prompted one commentator®® to call for repeal of
the chapter. No one has recommended such radical surgery in Canada for
consumer proposals under the BIA. Nevertheless, the following step could
be adopted to discourage ill-considered proposals. The administrator
should be required to certify that he has reviewed the terms of the proposal
and believes them to be made in good faith and that, having fairly consid-
ered the debtor’s financial circumstances and future prospects, the adminis-
trator is of the view that the debtor will be able to maintain the proposed
payments for the projected period.

(m) Debtor Counselling

Canada still appears to be the only common law jurisdiction that makes debtor
counselling a formal condition of the debtor’s eligibility for discharge in case of
a bankruptcy or the successful completion of a consumer proposal.®* However,
the divide is not as sharp as may appear at first sight. As already noted,®? provi-
sions in recent Congressional Bills require the debtor to have consulted a coun-
selling agency before initiating bankruptcy proceedings and, if EOUST certifies
it to be feasible, requiring the debtor to take a course in financial management
following the debtor’s discharge. In addition, all the countries surveyed in this
study have very extensive facilities for debt counselling, both voluntary and as
an adjunct to the delivery of government-sponsored social services. The conti-
nental European legislation also frequently envisages counselling agencies being
heavily involved in preparing debt adjustment plans and in assisting debtors to
comply with the plans’ frequently very onerous terms.

Nevertheless, in considering the future of debtor counselling under the BIA,
itis still relevant to consider whether counselling should be retained as a manda-
tory requirement. That question should be addressed in conjunction with a
number of other questions, ie. the role of counselling, the duration of coun-
selling and the effectiveness of counselling. Each of these issues is briefly dis-
cussed below.

(1) Should counselling be mandatory? The case supporting its mandatoriness at
least requires a showing that the great majority of consumer bankruptcies
are due to debtors’ mismanagement of their budgets. However, the empiri-
cal findings are generally that unemployment and other events beyond the
debtor’s control are the single most important events although it is true that
trustees also frequently list financial mismanagement as an important

60 See WC Whitford, ‘Has the Time Come to Repeal Chapter 132 (1989) 65 Indiana Law Journal
8s.

61 See BIA, ss 157.1 and 66.13(2)(b) and Directive 1R2, 21 December 1994.

62 See Chapter 3.9 above.
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contributing cause.®® There is also an issue of discrimination. No penalty is
imposed under current Canadian law on creditors who adopt lax credit
standards and there is no requirement for creditors to take classes on how
to run their businesses responsibly. Similarly, there is no requirement for the
directors of limited liability companies to take remedial courses in financial
management if their companies have to close their doors. This is so even
though trustees in commercial insolvencies frequently report that a com-
pany’s bankruptcy might have been avoided with more skilful management
by its officers and directors.

(2) The role of counselling. There appear to be two principal differences
between the continental and Scandinavian model for counselling, as
described by Dr Niemi-Kiesilainen,®* and the role set forth in the OSB direc-
tive in Canada. In Canada, the debtor is only required to attend two
one-hour sessions of instruction and education. Neither of them is directly
linked to the bankruptcy proceedings, the cause of the bankrupt’s difficul-
ties or, in the case of a proposal, the terms of the proposal. The continental
model, on the other hand, envisages an ongoing relationship between the
debtor and the counselling agency for the duration of the plan, which may
be as long as seven years. The counsellors are also actively involved in the
preparation of the debt adjustment plan and its supervision after the plan
has been approved by the creditors and by the court or other governmental
agency. Secondly, if Dr Niemi-Kiesilainen’s description can be taken at face
value,® the continental form of counselling is much more socially directed
than is the common law model. The author has queried®® how realistic the
continental model is in suggesting that the goal of counselling is to educate
the consumer to live without consumer credit. Even if this question can be
answered satisfactorily, there is another and equally pressing question—is it
reasonable to deprive our fellow citizens of access to consumer credit and
electronic payment facilities because they are poor? Instead of excluding
poor people entirely from the benefits of consumer credit, does society not
have an obligation to establish low cost alternatives for this segment of the
population?

(3) Duration and effectiveness of counselling.®” Given the requirement of only
two counselling sessions and even assuming superb instruction and effective
teaching materials, it is unlikely that the current Canadian approach leaves

63 Ttis also clear that trustees do not agonise over the precise cause of the debtor’s misfortune and
do not feel it incumbent on them to grill the debtor for precise details. They put down a cause
because they are required to do so in their s 170 report and not because they see themselves as social
investigators. It also appears that the OSB, in aggregating the data from the s 170 reports, often clas-

sifies the trustees’ answers more broadly than the answers themselves warrant.

64 See Chapter 7.3(¢e) above.
65 Ibid.
66 Ibid.

67 It is convenient to consider these two questions together.



168  Assessing the Insolvency Regimes

more than a symbolic impact on the debtor.®® At a minimum, to ensure its
success one would require ongoing contact between the debtor and the
counsellor to make certain that the debtor’s problems were being properly
addressed and that the debtor was not sliding back into serious debt. Even
then, assuming a fully reformed, rehabilitated and discharged bankrupt, one
would have to make heroic assumptions about the ability of such debtors to
resist the blandishments of credit card companies and the allure of non-
down payment offers from a myriad of sources, not to mention high cost
alternative lenders ready to extend credit to discharged bankrupts.

4. CONCLUSION

The National Bankruptcy Review Commission commented in its report to
Congress® that the Commission saw its most challenging task as trying to
balance the competing interests striving for attention. A sceptic might observe
that no balancing of any kind can take place unless there is agreement about the
objectives of modern bankruptcy law, the interests deserving of attention and
the relative weights to be assigned to them. The skeptic might also add that
economic clout and having the right political connections often count for more
in answering these questions than does rational analysis of the issues under con-
sideration.

This study shows that differences about basic values continues to divide even
members of the same legal family, and that even where there is consensus about
the goals there may be sharp disagreement about the appropriate means for
their attainment.

Canada established its basic values in the Bankruptcy Act 1919 in embracing
a qualified fresh start policy while also offering debtors a compositional alter-
native. The 1992 and 1997 legislation have essentially maintained and updated
this middle of the road posture, though there is much room for argument
whether the median line is always correctly placed and whether it veers too
much to the left or to the right. This study has highlighted many bumps in the
road that need to be removed and above all the damage inflicted by too readily
accessible consumer credit. The debate over the correct values will no doubt
continue, as it should. There should be no disagreement, however, on the need
for better and more complete data on the operational effects of all aspects of the
existing insolvency system if future decisions are to be more than guesswork or
unabashed power struggles.

68 This is amply supported by recent US literature generated in response to the counselling pro-
visions in the Congressional Bills. See also J Braucher, ‘An Empirical Study of Debtor Education in
Bankruptcy: Impact on Chapter 13 Completion Not Shown’ (2001) 9 American Bankruptcy Institute
Law Review 557.

62 See Chapter 3.2(d) above.
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